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OF DONATIONS MORTIS CAUSA. 
ARTICLE II. 


Tuoven it is said that the gift must, in 
order to make a valid donatio mortis causa, 
be to take effect in case only the giver die, 
yet it is not required that the donor should 
make such an express declaration, for if the 
gift be made during his last illness, the law 
infers the condition that the donee is only 
to have the thing given in case the donor 
die of that indisposition. Lawson v. Law- 
son, 1 P. Will. 441; Gardiner v. Parker, 3 
Madd. 184; Tate v. Hilbert, 2 Ves. Sen. 
11; Edwards v. Jones, 1 My. & Craig, 
233; 1 Rope. Leg. (by White) ch. 1, s. 
2; In Lawson v. Lawson, 1 P. Will. 441; 
the testator being languishing on his death 
bed, delivered to his wife a purse of gold 
containing one hundred guineas, and bid her 
apply it to no other use but her own, and the 
transaction was supported as a donatio 
mortis causa. So in Gardner v. Parker, 3 
Madd. 184; A. being confined to his bed, 
gave to B. a bond for £1800 two days be- 
fore his death, in the presence of a servant, 
saying: ‘* There, take that and keep it.” 
The question“was between the donee and 
the executors. The vice chancellor (Sir 
John Leach,) decided in favor of the dona- 
tion, observing that the doubt arose from 
the donor’s not having expressed that the 
bond was to be returned if he recovered. 
He said that the bond having been given in 
the extremity of illness, and in contempla- 
tion of death, the intention of the donor was 
to be inferred, that the bond should be holden 
as a gift only in case of his death, adding 
that if a gift be made in the expectation of 
death, there is an implied condition that it 
is to be held only in the happening of that 
event, 

If such a gift be charged with the condi- 
tion of the performance of a particular act 
or purpose, it will not therefore be invalid. 
Blount v. Barrow, 4 Bro. C. C. 75; and 
Roper (Legacies, ch. 1, s. 2) adds, that 
there seems to be no reason why the donee 


should not have the surplus money if any 
24 





remained, after the special purpose was 
answered, In a late English case, Hills v. 
Hills, Mee. & W. 401; which was an 
action for money had and received to the 
use of the plaintiff as administrator, to which 
the defendant pleaded nonassumpsit, it ap- 
peared at the trial, that the deceased on the 
morning of the day on which she died, feel. 
ing herself very ill, went to bed, and short- 
ly after said to her landlady, a person of the 
name of Wright, “I feel myself much 
worse, I wish my brother James (the de- 
fendant) to bury me comfortably, and to 
have all I have.” There was at the time 
lying on her pillow, a pocket which con- 
tained the money in dispute, the deceased 
remarked that it was dirty and its contents 
were accordingly transferred to a clean one, 
which she then placed on the pillow. Ata 
later period of the day she was assisted 
down stairs, when she took the pocket into 
her possession, and having occasion to make 
a small payment, took a half sovereign out 
of it, which she changed and paid ten pence. 
The remainder she replaced in the pocket, 
and having made a declaration similar to 
that in the morning, deposited the pocket- 
book again on her pillow, from whence it 
was before her death, removed by Mrs. 
Wright, and delivered to the defendant. On 
this evidence Rolfe, B., told the jury there 
were two questions for them to consider, 
first, whether this was an absolute gift inter 
vivos, made by the deceased to the defendant? 
Secondly, assuming it not to be such, whe- 
ther it was a donatio mortis causa? ‘That 
if the deceased parted with the possession 
of this pocket and its contents to the defend- 
ani during her life, with the intention that 
he was to retain them for himself in the 
event of her death, subject, however, to her 
resuming her original control over them in 
case of her recovery, it would be good as a 
donatio mortis causa, but that if her inten- 
tion by the words she used, was to make 
a general disposition of her property in his 
favor, it would be a nuncupative will and 
void. That the conduct of the deceased 
seemed to shew, that she did not understand 




















193 THE NE W YORK LEGAL OBSERVER. 

c OF Donations Mortis Causa. 

that, by tiicme: ant me nade by her in the debondant, subject to be defeated only by the 
morn.ng, sh - hai done anything to prevent | ordinary contingency of her recovery, and 
her appropriating this property to her own’ coupled with what has been called the con. 
use, ant! eh atic was for them to say whether, | dition of paying out of it the expenses of her 
when she repested the declaration in the funeral. With the correctness of the find! 
evening, it was vot with the same object as ing of that jury, we have at present nothing 
in the moruing. ‘Ihe jury found, first, that) to do, inasmuch as the only question for us 


this was net a doraio inter vivos, and se- 
condiy, that by the declaration used, the de- 
ceas ed meant to bestow on the defendant a 
gitt of the pocket and its contents, to take 
efiect only in the event of her death, and 
coupled with the condition that he should 
defray the expenses of her funeral. A ver- 
dict was accordingly entered for the de- 
fendant. A motion was subsequently made 
to enter a verdict for the plaintiff. In sup- 


port of the rule it was contended, firstly, | 


that the facts of the 
inference of a donatio mortis causa. Second- 
ly, that the condition annexed to the gift, 
namely, that of providing a funeral for the 
deceased, prevented it from being a 
donatio mortis causa. 

Lord Adinger, C. B., said, 
this was properly a case for the jury. It 
is contended that in point of law, there can 
be no. donatio mortis causa, whenever any 
condition is imposed, but on the auth 
referred to of Blount v. Berroze 


good 


C. 72,1 Ves. jun. 346.) It is clear that 
that is not so, and that a denatio mortis 
causa may be given fora particular purpose 


ar condition, oT Cou} He d witha 

st, and it was therefore under 
left to 
to the 
been done, 


on a particula 
particular tru 
the present circumstances, pre perly 
the jury to draw their co: — i¢ r as 


intention of the party. "T h: att S 


case negatived the legal | 


is, does the coupling this condition as it is 
called, render the donatio mortis causa void? 

This is indeed not, properly speaking, a 
condition, for by that expression is meant 
that property is not to vest unless a particu. 
lar thing is performed, whereas this is more 
in the nature of a bequest of money in trust 
to pay the expenses of her funeral, &c.; and 
that certainly does net render this the less 
a donaiio mortis causa. As to the legal 
meaning of this latter expression, there can 
be no doubt that the property, which is the 
subject of a donatio mortis causa, must be 
transferred to the donee, by delivery, during 
the life of the donor, and that fact has been 
determined by the verdict of the jury, who 


“ne found that these things ‘were delivered 


“we think ! 


hy the deceased, 


W right, 


during her life, to Mrs. 
for the benefit of the defendant. 
Does then the annexed condition render 
this void? Now, the case of Blount v. Bar- 
row, where money was given to the donee 
toenable him to carry ona chancery suit 
then pending, shows that it is no objection 
to the validity of a donatio mortis causa, that 
the chattel was delivered for a special pur- 
pose. That case seems decisive on the 
point, and by analogy here, I think this a 
good donatio mortis causa, although coupled 
with a trust. A very strong argument 


| might (as I have already observed) have 


been raised on the evidence in the cause, 


| that it was not the intention of the deceascd 


they have drasva their conelusicon, and this 
rule therefore cannot be granted.” 
Parke, ®., said, “The only question for! 


our consideration bere is, whether that which 
is set up as is causa, and found 
by the jury to be such, is the less so in point 
of law because it is oi coupled with the 
condition that the donee is to provide for the 
funeral of the donor? J think there was 
very strong ground for arguing from the ex. 
pression aned hy the deceased, that she 
meant the defendant to be her executor 
generally, and that her intention was in 
short to make a nuncupative will, of which 
he was to be executor, with the obligation 
of paying her debts, if any; but the jury 


a donetio mort 






ven, 





ce 


to give a donatio mortis causa, but that her 
object was to make the defendant executor 
of a nuncupative will; with that however, 
we have nothing to do at present.” 

Rolfe, B., said, “1 am of the same opin- 
ion. I told the jury that a donatio mortis 
causa was always to be viewed with suspi- 
cion, but if it be allowed at all, I cannot see 
how the annexation of a trust to the gift can 
make any difference. If it be lawful so to 
give the property out and out to the party 
to his own use, [ cannot sce that it makes 


/any difference, thet with it he is to pay 


that the deceased delivered this property to! 
Mrs. Wright, in order to be delivered to the ! bestowing property that he atiach a condi- 


|for a particular thing. 
have got over that difficulty, by pronouncing | 


If a man on his 
death bed gives another £1000, is it any 
addition to ‘the evil, attending the mode of 
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tion to it; as, for instance, that he stipu- 
lates that his brother shall receive an outtit 
to India, The case of Blount v. Barrow is 
expressly in point, and disposes of the ques- 
tion; and I have no doubt that ether cases 
to the same effect babii be found. 


LIFE INSURANCE SOCIETIES. 


‘(um following article, which we copy 


from an English periodical, will, we have | 


no doubt, be read with some interest by | 
many of our subscribers. 

The capital of an insurance company is 
almost in every case a nominal capital. | 
The advertisements, and even some of the 
policies are headed with a “ Capital 1,000,- 
0001” or “*500,000/.”; but this is not the 
real state of the case. It is avowedly a 
business which may be carried on in the 
first instance with very little capital, and in 
a great many offices—nine out of ten we 
should say—only one call, or at most two 
calls, of 51 in the 100% on the shares 
have been paid. It will be seen however, 
that the capital of the company is usually | 
made the sole security for the paymeut 
of the money secured. It becomes, there- 
fore, of great importance to see of what 
this su; ppo sed capital consists. 
justificat ion for making this statement of | 
this nominal capital is this:—True it is, 
they say, that we have not all this capital | 
in esse, but it is certainly in posse; we} 
can get it any day; it is in the pockets 
of our shareholders. Now, then, who are | 
these share holders? Are they all rich, | 
solvent, and respectable men? Are they 
ail persons who can and will pay? Will 
they all be disposed to hand ever their 
cash, not to increase their own gains, | 
o pay the losses of the eg tent ? Or 
hey should he so disposed, will they at, 
fut — times, and wheneve r¢ alled w :pon, 
so to do? These, it will 
be seen, are very imporiant questions ; be. 
cause, if they ca nnot be properly answered, | 
what becomes of the security of the sup. | 
posed capital, |a 

We do not wish at present to pursue thi; 
part of the subject further; but we must ob- le 
serve that there isa sort of way ef “ getting | i 
up” an office of this kind, of which we 
have heard. It is this :—T'wo or three per- 
sons, who are not otherwise very fully em- 
ployed, or who sometimes have been un- | 
successful in other pursuits, and whos: | 


~ 
> a 


| 
| 





even groan algud. 


means, at all events, prompt.them to render 
their-leisure more available, resolve to ‘set 
up” an insurance office, intending to se- 
cure to themselves some of those situations 
which an office of this kind usually affords. 
These industrious individuals then. become 
what are called the “founders” of the of 
lice, and forthwith apply to their friends and 
acquaintances, and in some instances to the 
| public, to aid them in their undertaking, and 
in this way we have understood some offices 
have originated. Now, as a general rule, 
| people are not very fond of advancing some 
“money, and risking more, in untried under. 
takings, without some considerable advan- 
| tage, “but more especially in a “joint stock 
company.” Indeed, those three words, if 
mentioned in miscellaneous society, often 
| cause the most disagreeable sensation. We 
| have heard them dropped by accident at the 
most cordial and friendly dinner party, and 
| we have known them to produce a cold shud- 
der in half the company. We have seen 
' several respectable persons, before these 
| words were uttered, in a happy and hila- 
rious state, all at once become grave, and 
As we ourselves were 
never sufferers in this way, we continued to 
enjoy the good things before us; but the 





The only, bare allusion to this unhappy subject, has 


often quite spoilt the party. ‘I took shares 
to oblige a friend, and all that I can say is, 
I am not out of it yet.” “IFT had only put 
my money into the 3 per cents., I should 
have been a rich man at this day.” These 
are the sort of exclamations common on such 
occasions ; but almost all have some loss to 


| ‘tell of, some neglected warning to deplore, 
/ and some dearly bought experience to relate. 
| How much difficulty is there then to induee 


one’s friends to join in an undertaking of 
this kind! But there are some tempting 
places in the disposal of the “ founders.” 
Only take shares, and you shall be a direc- 
tor, say they, or you shall be auditor, or you 
shall be a chairman, or a president, or a 
trustee. Now power is dear to human na- 
ture—power and patronage—and becoming 
public character, have all their charms, to 
jsay nothing of a snug salary, or golden 
guinea, w hich is also held out; and thus it 
is that an office is got up. Now that this 
is a mode in which many of the existing 
offices have been set afloat, we do not say; 
but that the case as to some is not exagger- 
ated, we are perfectly sure. But it is to be 
recollected, that even in these, we do not 
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wish to accuse any one of dishonest, even 
improper intentions. There is, we are very 
willing to believe, no wish to defraud or de- 
ceive ; but then it does appear to us, that the 
undertaking is commenced without proper 
forethought and provision for the future, and 
that from the desire to establish the office, 
things are done, which should not be done, 
and which all parties will hereafter regret. 
And now, whilst we are on this subject, 
let us say a word as to the directors of these 
institutions. Many of these societies are 
highly distinguished in this way. We find 
the talents, the learning, and the wealth of 
London, associated round their boards. We 
have often seen the highest judges of the 
land leave Westminister Hall or Lincoln’s 
Inn, to attend their duties as directors. 
After having devoted all their mornings to 
dispense law or equity on the judgment seat, 
they hastened away to consider whether 
Mr. Jenkins was a safe life, or how often 
Mrs. Tomkins had had the colic. Again, 
we find the governors and directors of the 
bank of England; the chairman and direc- 
tors of the East India company, in fact, the 
first merchants of the city of London, ready 
and willing to accept a seat in the direction 
of these societies. This is equally to the 
credit of the system, and of the gentlemen, 
who thus for a remuneration, which is in 
general quite inconsiderable, give some por- 
tion of their time and attention, and at all 
events their name and influence, to support 
the insurance of lives. The public then, is 
greatly indebted, in our opinion, to gentle- 
men of station and wealth, who accept these 
situation. But then, on the other hand, 
while we are pointing out freely the defects 
of the system, we would wish it to be con- 
sidered whether all directors fairly come 
within either of these classes; whether 
some gentlemen do not leave their proper 
sphere for one, for which they have no par- 
ticular qualification. But having thrown 
out a hint of this sort, we do not think it ne- 
cessary to say anything more as to this. 
Once, however, established, or rather set 


on foot, it then becomes the main object of. 


all parties concerned to obtain business. 
The honor and credit of the establishment 
depends on this, and we much fear that this 
feeling is apt to lead on to taking business, 
which subsequent events will prove to bg 
unsafe. It is no answer to this to prove 
that the office makes a profit for the first 
year. It is obvious from the nature of 





things, that if it obtain any business this 
must be so. Unless it be very unfortunate 
indeed, it is clear that for some years the 
receipts are considerable, and the outgoings 
small. But what it has to fear is the elapse, 
without adequate and certain returns, of ten, 
twenty, or thirty years. 





CONDITIONS IN RESTRAINT OF 
MARRIAGE. 


In Reynish v. Martin, 3 Atk. 330, Lord 
Hardwick said, “It is an established rule 
in the civil Jaw, and has long been the doc- 
trine of courts of equity, that where a per. 
sonal legacy is given to a child on condi- 
tion of marrying with consent, that this is 
not looked on as a condition annexed to the 
legacy, but as a declaration of the testator 
in terrorem, in that case a mother by will 
said, if her daughter married with the con- 
sent of trustees, or the major part of them, 
and signified in writing before such mar. 
riage had, then she gave to her, and not 
otherwise, £800, and directed M. to pay 
her £15 yearly, while she continued sole, 
and charged all her real estate with debts of 
all kinds and /egacies. The daughter after 
the mother’s death, married the plaintiff 
without the consent of the trustees, and died 
| soon after ; but before her death, the trustees 
'declared their consent and approbation in 
| writing. The court decreed “the arrears of 
'the £30 to be paid pro rata till the mar. 
| riage, and in case the personal estate should 

be exhausted, by payment of debts, so much 
of the real estate was to be sold as would 
pay the £800 and arrears of the annuity.” 
'In Wheeler v. Pottinger, 3 Atk. 394, it is 
‘laid down by the same learned judge, that 
| the true ground upen which a court of equity 
has suffered conditions in restraint of mar- 
| riage to effectuate, is not the intention but 
the right of a third person, the being given 
| over and vesting in that third person, if the 
condition is not performed, and that an ex. 
| press desire that if the legatee should not 
perform the condition, the legacy should 
sink into the residuum, amounts to a devise 
over. 

Lord Zidon in Clarke v. Parker, 19 Ves. 
14; said, “ Notwithstanding the variety of 
cases upon this subject, the distinctions be- 
tween conditions precedent and conditions 
subsequent, or the doctrine that a court of 
equity endeavors to sustain an uniformity 
with the civil law as to personal legacies, 
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the difference between personal and real 
estate with reference to conditions in terro- 
rem, as they are called, which are supposed 
to alarm persons, when we know they con- 
tain no terror whatever, and the distinction 
which has been much agitated, whether a 
residuary devise is a devise over, I consider 
it as now well settled, both with respect to 
real and personal estate, clearly as to the 
former, and where personal estate is given 
with an express limitation over, that if there 
is a breach of such condition that limitation 
over will take effect.” 

In Smith v. Cowdery, 2 Sim. & Stu. 358, 
A. B. by his will in 1792, after bequeathing 
several legacies, gave all the rest, residue 
and remainder of his real and personal 
estate unto his executors upon trust, to pay 
and divide the same amongst his children 
(one of whom was M. B.) equally, share 
and share alike, when they should respec- 
tively attain twenty one years, or day of 
marriage, whichever should first happen, 
and the interest thereof, or so much as might 
be necessary to be in the meantime ap- 
plied toward their respective support and 
maintenance—except as to H. B., whose 
share of the residue of the personal estate 
and effects, the testator directed, should be 
paid her upon the day of marriage with any 
other person than one H. T., and the in- 
terest thereof in the meantime to be applied 
towards her support and maintenance ; and 
his will and mind was, that in case M. B. 
should at any time thereafter intermarry 
with the said H. T., then upon trust to pay 
and divide her share of the residue of his 
personal estate so given and bequeathed 
her as aforesaid, unto and amongst his other 
children in manner as was therein men- 
tioned concerning the residue of his per- 
sonal estate. After the making of the will, 
and during the testator’s lifetime, the said 
M. B. with the festator’s consent, married 
the said H. T.; and a question arose whe- 
ther she thereby forfeited her share of the 
testator’s estate. Sir John Leach, Vice 
Chancellor said, ‘The testator in this case 
introduces a condition in his will to prevent 
his daughter M. marrying H. T. After the 
making of his will, his daughter married the 
said H. T. with his express consent and ap- 
probation, and the condition is thus dispensed 
with.” His honor stated that in arriving at 
this conclusion, he followed the cases of 
Clarke v. Berkeley, 2 Vern. 720, and Par- 
nell v. Lyon, 1 Ves, and Bea. 479. 





The doctrine governing conditions in re- 
straint of marriage, has recently been de- 
cided by Vice Chancellor Wigram, in the 
case of Morley v. Rennoldson. In which 
case a testator by his will in 1834, gave a 
share of his estate to his daughter, but 
afterwards, by a codicil executed in 1836, 
controlled the bequest; stating that in con- 
sequence of nervous debility, produced by a 
fright in her infancy, his daughter was in- 
capable of exereising a control over herself 
and her property, and it was, therefore, his 
will that she should never marry ; and in 
the event of her marrying or death, then he 
gave the property over to other persons. 
The lady afterwards married, and on her 
behalf it was contended that it was a con- 
dition in restraint of marriage, which had 
always been held to be against the policy 
of the law, and that, although the defendant 
had married, she was entitled to the pro- 
perty. Either the lady was non compos 
mentis, in which case her going through the 
marriage ceremony would be a nullity, and 
as she would not be competent to contract 
matrimony, she could not, therefore, forfeit 
her share of the testator’s estate; or that 
she was of sound mind, in which case, as 
the restriction against marriage was general 
and not to a particular person, it was un- 
lawful, and consequently she would be en- 
titled to take the property, discharged from 
the condition. And on the other side it was 
agreed, that the restriction was nothing 
more than a reasonable exercise of parental 
authority and discretion, and the lady having 
married, it was insisted her interest in the 
property ceased, and belonged to the parties 
to whom it was given over by the codicil. 
Vice Chancellor W. in giving judgment, 
said, “By the civil law, which has been 
referred to during the argument, all re- 
straints on marriage are void. The Eng. 
lish law has adopted distinctions on the ef- 
fect of such clauses, between conditions 
precedent and subsequent, cases in which 
there is and is not a gift over to the other 
persons, cn the prohibited marriage, and 
cases of particular restraint, as forbidding a 
marriage with some particular person, and 
a general: restraint. The testator might 
have effected his intention of giving the pro- 
perty over in the ‘event of his daughter’s 
marriage, if he had adopted a different form ; 
if he had limited to his daughter until her 
marriage, and from that time over to the 
other parties. The codicil was not in this 








Criminal Law.—Larceny. In Chancery.—Nancy Beach v. Moses Y. Beach. 
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cise a substitution for the will, it was a 
confirmation of the bequest contained in the 
will, but with a declaration that the pro- 
perty should go over to other persons upon 
a certain event. This was a restraint of 
marriage to which the law does not give ef- 
fect, and the declaration of the court is, that 


the interest given by the will to the testator’s 


dangh'er, does not go over to the other par- 
ties upon her marriage. 





CRIMINAL LAW. 
LARCENY. 

Ir a person is allowed to have possession 
ofa chattel and he converts it to his own 
use, it is not larceny, unless he had an in- 
tention of stealing it when he obtained the 
possession of it; but if he has merely the 
custody of a chattel, he is guilty of a larceny, 
if he disposes of it, although he did not in- 
tend to do so at the time when he received 
it into his custody. Thus in a recent case 
Reg. v. Jones, 1 Car. and M., it appeared 
that the prisoner who was not otherwise in 
the prosecutor’s service, was employed by 
the prosecutor to drive six pigs from C. to 
U. On the way he left one at M.’s, stating 
that it was tired, and he told the prosecutor 
that he had done so. The prosecutor told 
the prisoner to go and ask Mr. M. to keep 
the pig for him. 
M.: and sold the pig to Mr. M. On an in- 
dictment for larceny, the judges were unani- 
mously of opinion that the indictment could 
not be sustained. Again in Reg. v. Evans, 
1 Car. & M, 632, the prosecutor delivered 
a waistcoat to the prisoner to take to E. R. 
to be washed. The prisoner delivered it to 
E. R. as his own. E. R. having washed 
it, returned it to the prisoner who convert- 
ed it to his own use. The court left it to 
the jury to say, whether the prisoner at the 
time he received the waistcoat from A. had 
an intention of stealing it, for that it was no 
larceny if at that time he had not an inten- 
tion of stealing it. 








IN CHANCERY. 


Before the Hon. REUBEN H. WALWORTH, 
Chancellor of the State of New York. 








Nancy Beacu v. Moses Y. Beacu.—Au- 
gust 6, 1844. 


DEMURRER—MULTIFARIOUSNESS——PLEADING. 


Where a bill for a divorce charszed the defendant 
with having committed adultery, and also with 


The prisoner went to Mr. | 


| various acts of unkindness and cruel treatment, 


but contained no prayer for relief by a separation 

from bed and board on account of such crue} 
| treatment, but merely the usual prayer for a dis- 

solution of the marriage tie, &c., and that the 
| complainant might have such further and other 
relief as to the chancellor might seem meet. 
HE p, that such bill was not multifarious, that un- 
der such prayer, if the complainant failed in ob- 
taining a decree for adultery her bill must be 
dismissed. 

Tris case came before the court upon 
appeal from a decretal order of the vice 
chancellor of the first circuit. The com. 
plainant filed her bill in this case against 
her husband for a divorce, charging him 
with having committed adultery with eight 
different females. The bill also charged 
the defendant with various acts of unkind- 
ness and cruel treatment while she con- 
tinued to live with him, caused by her com. 
munication to him of her suspicions of his 
infidelity, and her remonstrances with him 
on account of his misconduct. The bill 
however contained no prayer for relief, by 
a separation from bed and board, on ac. 
count of such cruel usage ; but merely the 
usual prayer for a dissolution of the mar- 
| riage contract, and for alimony, and for the 
custody of the younger children of the mar- 
riage and a provision for their support, and 
‘that a receiver might be appointed; and 
that the complainant might have such other 





and further relief in the premises, as to the 
jchancellor might seem meet. The de- 
fendant demurred to the bill on the ground 
of multifariousness. The vice chancellor 
overruled the demurrer ; and from the de- 
cretal order overruling the same, defendant 
appealed. 

C. O’Conor, for appellant. 

J. Anthon, for respondent. 


Tue Cuancettor.—The counsel for the 
appellant is under a mistake in supposing 
that upon this bill the complainant would 
be entitled to a decree of separation from 
bed and board, in case he should fail to 
establish any of the acts of adultery charged 
against the defendant upon a bill properly 
framed, the acts of crue] treatment stated 
by the complainant, would if proved, per- 
haps be sufficient to warrant a decree of 
separation. But it is evident from this bill, 
that there was no intention on the part of 
the complainant, to make these charges of 
unkind treatment and cruel usage on the 
part of her husband a distinct ground of re- 
lief, independent of the charges of adultery. 
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On the contrary, they appear to have been 
inserted merely as evidences of his infideli- 
ty to the marriage bed, the necessary result 
of which would be a loss of conjugal aflec- 
tion for the complainant. The insertion of 
these charges in the bill was probably un- 
necessary, and perhaps entirely useless. 
For at most they could only be received as 
corroborative evidence of the charge of 
adultery. And as the statue allows the de- 
fendant to put in his answer to the charge 
of adultery without oath, he cannot be com- 
pelled to make a discovery upon oath of 
any fact which might tend to prove the 
principal charges in the complainant’s 


bill. 


In the case of Smith v. Smith, (4 Paige’s 
Rep. 92,) the cruel treatment was made a 
distinct subject of complaint, and a decree 
of separation was expressly prayed for, if 
the complainant did not succeed in obtain- 
ing an absolute divorce on the ground of 
adultery. Here, however, the only specific 
prayer of relief is founded upon the alleged 
adultery, and the general prayer is not in 
the disjunctive, but for such other and fur- 
ther relief as may be proper and consistent 
with the specific prayer for a dissolution of 
the marriage contract. Under this prayer, 
if the complainant fails in obtaining a decree 
for an absolute divorce for adultery of the 
husband, her bill must of course be dismiss- 
ed. For no relief whatever can be given 
to her under any other part of the specific 
or general prayer for relief, if the charges 
of adultery upon which the whole is based 
are not sustained. Colton v. Ross, 2 Paige’s 
Rep. 396. 


The demurrer is based upon the supposi- 
tion that this is a bill for separation from 


well as for a divorce for adultery ; and that 
the bill is therefore multifarious. But as 
that objection fails, the defendant cannot, 
upon a demurrer to the whole bill, insist 
that some of the allegations of the com. 
plainant are unnecessary or impertinent. 
The decision of the vice chancellor was 
therefore correct. And the decretal order 
overruling the demurrer, must be affirmed 
with costs. 

, Proceedings remitted to the vice chancel- 
or. 





J. B. Corecrove et al ex’rs §c. v. Saran 
Horron. 


SECURITY BY EXECUTORS FOR THE DUE AD- 
MINISTRATION OF THEIR TESTATOR’S ES- 
TATE—WHAT PETITION SHOULD CONTAIN 
—WIIAT PROOF OF THE CIRCUMSTANCES OF 
THE EXECUTORS IS NECESSARY TO SUPPORT 
APPLICATION. 


A petition to the surrogate requiring executors tc 
give security, should state such particulars as to 
the situation and value of the decedent’s, estate, 
and the pecuniary circumstances of the executors 
as prima facie to render it probable that the es- 
tate of the testator would not be safe in their 
hands, and if the allegations of such petition are 
denied by the executors, proof should be adduced 
of such allegations, to justify the surrogate in 
presuming such allegations to be true. It is not 
sufficient to state generally in such petition in 
the language of the revised statues, that accord- 
ing to the information and belief of the petitioner, 
the circumstances of the executors are so preca- 
rious as not to afford adequate security for the due 
administration of the estate. 


Tus was an appeal from an order of a 
surrogate, requiring the appellants to give 
security as executors of J. Colegrove, de- 
ceased. 


J. Holmes, for appellants. 
C. J. Nunn, for respondents. 


Tue C#ancettor.—Where a person 
who is interested in the estate of the dece- 
dent, seeks to obtain a security from the 
executors to whom probate of the will has 
been granted, it is not sufficient for him, in 
his petition to the surrogate, to state gen- 
erally, in the language of the revised statutes, 
that according to his information and be- 
lief the circumstances of the executors are 
so precarious as not to afford adequate se- 


bed and board on account of cruel usage, as | curity for the due administration of the es- 


tate. But the petition should state such 
particulars as to the situation and value of 
the estate of the decedent, and the pecuniary 
circumstances of the executors as prima 
facie, to render it probable that the estate 
of the testator will not be safe in their 
hands. And if the executors, upon the re- 
turn of the citation, answer the petition and 
deny the allegations therein, upon oath, the 
applicant must give some proof to induce the 
surrogate to presume those allegations are 
true. 

Order appealed from reversed, and peti- 
tion of respondents dismissed with costs of 
the executors upon the appeal. 
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Before the Hon. LEWIS H. SANDFORD, Assistant 
Vice Chancellor of the First Circuit. 


Mary Wirtt1ams v. Joannan WaLkER.— 
Jan. 4—Jan. 30, 1845. 


BOND AND MORTGAGE-——PAYMENT TO AGENT 
OR SOLICITOR, WHEN VALID. 


A solicitor or agent who is employed to procure the 
assignment of a bond and mortgage, or to invest 
money upon such securities, is not thereby au- 
thorized to receive either the principal or in- 
terest, when his client or constituent takes and 
retains the possession of the securities. 

When in such cases, the solicitor is expressly au- 
thorized to collect the interest, the debtor is not 
warranted in inferring that he is authorized to 
receive the principal debt. 

The debtor is authorized to infer, that the solicitor 
is empowered to receive both interest and princi- 
pal, from his having possession of the bond and 
mortgage. 

But such inference being founded upon the custody 
of the securities, ceases whenever they are with- 
drawn by the creditor; and it is incumbent upon 
the debtor who makes payments to the solicitor, 
relying upon such inference, to show that the 
securities were in the solicitor’s possession, on 
each occasion when the payments were made. 
Tue bill was filed to foreclose a mort- 

gage, executed by Mrs. Walker, together 

with her bond, to Isaac Halsey, on the 24th 
of November 1832, which mortgage and 
bond were assigned to Miss Williams, May 
20th, 1833. The interest was paid to her 
regularly till 1843. Mrs. Walker set up in 
her defence, and proved, that she had paid 
the whole principal in various sums, from 

1835 to 1841, to E. A. Bancker, the solici- 

tor through whom Miss W. purchased the 

mortgage, and had taken his receipt to ap- 
ly the same upon the mortgage, or express- 
ing that the payments were made thereon. 

She had also paid to Bancker all the in- 

terest that had accrued on the mortgage. 

B., after the principal had been paid to him, 

continued to pay the interest on the whole 

sum to Miss Williams’ agent. 


Other facts are noticed in the opinion of | 


the court. 
E. Sanford, for complainant. 
J. Lozier and W. K. Thorn, for defend’t. 


Tue Assistant Vick CHANCELLOR.— 
Mrs. Walker has paid to E. A. Bancker the 


whole principal sum secured by this mort- | 


gage, and no part of it has been received 
by Miss Williams, to whom the mortgage 
belonged. ‘The money appears to be irre- 
trivably lost, and the question is, upon 
which of these parties must the loss be im- 


posed. 





It is contended on the part of Mrs. Walker 
that Bancker was the agent and solicitor 
of Miss Williams, and that Mrs. Walker 
was warranted by his apparent authority, 
in paying to him the principal, as well as 
the interest of the mortgage. 

About the time when this mortgage was 
‘assigned to the complainant, Bancker be- 
came her solicitor to invest money for her, 
-and to collect the interest on such invest- 
_ments. He procured the assignment of 
|this bond and mortgage for her, and paid 
|her money to the mortgagee. He never 
|had any authority from her te receive the 
principal money or any part of it. During 
her absence in Europe, in 1836-7, he and 
Mr. Pearsall were her general agents by a 
written power of attorney; and no doubt 
were authorized to receive the principal, as 
well as interest upon her securities. But 
this was a joint power, which Bancker 
could not exercise alone. 

Aside from the joint authority to Pearsall 
and himself, it does not appear that he was 
at any time the general agent of the com- 
plainant. Nor is there any course of deal- 
ing shown between her and Bancker in re- 
ference to her securities or investments, 
from which the court can infer, or Mrs. 
Walker was entitled to assume, that he was 
authorized to receive the principal sums 
which he or others had invested for-her. 

The authority of Bancker (if there were 
any which can relieve Mrs. Walker from 
this cruel loss,) must be derived from his 
capacity as solicitor for investing, and as 
agent for collecting the interest; and from 
the transactions in respect to this particular 
security. 

Bancker’s agency in these investments, 
was the same as that of a money scrivener 
in England. These scriveners are usually 
| attorneys and solicitors. They look up in- 
vestments, see to perfecting the securities, 
generally collect the interest, and are often- 
times entrusted with the possession of se- 
eurities and the receipt of the principal 
| loaned. 

The decisions upon this class of persons, 
in England, are therefore directly applica- 
ble to this case. 

In this instance, the bond, mortgage and 
assignment were delivered to Miss Williams 
| by Bancker, upon the loan being made. 
| Mr. Paley says that if money be due up- 
/on a written security, it is the duty of the 
debtor, if he pay it to an agent, to see that 








| 
| 








Ww 





= or yw Ww 


* & 


@2e raw Oona emt 


a 


7 ak 


—_ 
‘ 


ae 


| a> 
2 @ 


7 
® 


5B a as 


TTP PSF 


Ee. 


18, 
ae 


nd 


ns 


p= 
he 
at 





~~ 


THE NEW YORK LEGAL OBSERVER. 205 





In Chancery.—Mary Williams v. Joannah Walker. 





the person to whom he pays it is in posses- 
sion of the security. For though the money 
may have been advanced through the me- 
dium of the agent, yet if the security do not 
remain in his possession, a payment to him 
will not discharge the debtor. And even 
the agent being usually employed in the re- 
ceipt of money, does not in this instance 
constitute such an authority as will secure 
the debtor. (Paley on Agency, by Lloyd, 
274. 

oon has been the settled law of this 
court for a long period. 

In Henn. v. Conisby, 1 Cha. Ca. 93; S. 
C. 1 Eq. Ca. Abr. 145, pl. 1, (decided in 
1668,) one Yarnay, a scrivener, lent out 
Conisby’s money to the plaintiff on a mort- 
gage and recognizance. Conisby kept the 
security. Four years after the loan was 
made, the plaintiff paid the principal and in- 
terest to Yarnay, who never paid it to Co. 
nisby, although he continued to pay the in- 
terest upon it. The general trust reposed 
in the scrivener was there urged as making 
an authority for him to receive payment. 
On the other hand, it was said that the cir- 
cumstance of Conisby’s keeping the secu- 
rity, was conclusive, and that no man would 
pay the money due on a mortgage and re- 
cognizance, or even on a bond, without 
having the security given up; and the 
plaintiff’s payment to the scrivener, without 
having his security, was an evidence that 
he trusted the scrivener more than Conishy 
did, who always kept the security; and he 
that trusted most must be the sufferer. Sir 
O. Bridgman, Lord Keeper, decided that 
the payment to the scrivener did not dis- 
charge the debt. 

In Gerrard v. Baker, cited in 1 Ch. Ca. 
94; and also stated in 1 Eq. Ca. Abr. 145, 
pl. 2; the money was paid to one that 
usually received it for the obligee, yet the 
obligee not having trusted him with the 
bond, it was held no good payment. 

In Roberts v. Matthews, 1 Vern, 150 (A. 
D. 1682,)the defendant employed one Smith, 
a scrivener, to loan £50 for him, which 
Smith did to the plaintiff, on his bond to the 
defendant, and about three months after- 
ward, delivered the bond to the defendant. 
The plaintiff all along paid his interest to 
the scrivener, and about five years after 
giving the bond, on the scrivener’s calling 
for it, paid to the scrivener £30, and took 
his receipt for it, as received for the defend- 
ant. Lord Chancellor Nottingham adjudged 





it to be a void payment, for the reason that 
the bond being in the custody of the defend- 
ant and not in the scrivener’s, the plaintiff 
ought to have seen his money endorsed on 
the bond. 

In Wostenholm v. Davies, Freem. Ch. R. 
289; S.C. 2 Eq. Ca. Abr. 709.—(A. D. 
1705,) the plaintiff had borrowed £100 of 
the defendant’s testator on bond, which was 
procured by Williams, a scrivener. The 
bond was taken by the obligee when it was 
executed. The plaintiff paid several years’ 
interest to Williams the scrivener, and £50, 
part of the principal money, which the 
scrivener paid to the obligee. The last 
£50 was also paid to the scrivener, who 
broke without paying it to the obligee. The 
question was whether the plaintiff was to 
lose thé money, or the obligee. And Sir 
John Trevor, the Master of the Rolls, said 
that it was the constant rule of this court, 
that if the party to whom the security was 
made trusted his security in the hands of 
the scrivener, payment to the scrivener was 
good payment; but if he took the security 
into his own keeping, payment to the scriv- 
ener would not be good payment, unless it 
could be proved that the scrivener had au- 
thority from the party to receive it; and al- 
though in this case the scrivener had re- 
ceived the interest and part of the principal, 
and paid it to the obligee, yet that did not 
imply that he hau any authority to receive 
it; but as long as he paid it over, all was 
well, and any one else might have carried 
to the party as well as he; and the plain- 
tiff not proving that the scrivener had any 
authority from the obligee to receive, he was 
forced to pay the last £50 again, although 
the Master of the Rolls declared that he 
thought it a very hard case. 

In Curtis v. Dwight, Mallory, 487, (A. D. 
1828,) one Robert, who was the common 
agent of Margaret Bradford and J’. Dwight, 
in 1794, negotiated a loan of £300, belong- 
ing to Bradford, for which the bond of 
Dwight was executed to her, and handed to 
Robert who delivered it to her. The in- 
terest was regularly paid to her by Robert 
till 1816, when she died. Robert testified 
that he was commissioned by her generally, 
to lend her money as it came to his hands. 

He received the principal in 1840. The 
chancellor held that it was no discharge of 
the bond. 

He says, that “if one employs an agent 
to lend money and take a security, which 
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he delivers to his principal, the agent has 
no authority to discharge the bond. No one 
would be sate, if an attorney who was em- 
ployed to take a security for money could 
be permitted to say he had received back 
the amount, and discharged the debtor. 
There has often been a question touching 
the extent of the authority of an agent who 
has been permitted to hold the security in 
his hands, whether he had power to cancel 
the security and discharge the debt ;—and | 
there are some cases of great nicety upon | 
that, (Citing Prec. in Ch. 209.) But it 
has never been heard of, when the owner 
has had the precaution to take the instru- 
ment containing the evidence of the debt in- 
to his own custody, that the agent then had 
authority to receive the amount, and give a 
valid acquittance.” ° 

These principles have been recognized 
in various other cases. Anonymous, 16 
Vin. Abr. 272, title Payment, C.; Duchess 
of Cleveland vy. Executors of Dashwood, 


Freem. Ch. R. 249; Whitlock v. Waltham, | 


1 Salk, 157.—S. C. 1 Eq. Cas. Abr. 145. pl. 
4; Penn. v. Browne, Freem, Ch. R. 214; 
and Mr. Raithby’s Notes to 1, Vernon 150. 

The case of Whitlock v. Waltham, just 
cited, shows that the receipt of the interest 
from time to time, not having possession of 
the bond, does not make out any authority 
to receive the principal. 

And where the scrivener or agent for the 
loan retains the securities, and enters into 
an agreement to compound the debt, the 
obligee is not bound. Parrot v. Weils, 2. 
Vern. 127; Penn. v. Browne, ubi supra. 

In the Duchess of Cleveland’s case, be- 
fore cited, the payment to the scrivener was 
held good on the ground that the money 
was made payable at his house ; the bond | 
and mortgage were left with him; and for | 
all that appeared, they continued at his | 
house until the payments were made. 

Mr. Justice Story says that an agent au- 
thorized to take a bond is not to be deemed | 


as of course entitled to receive payment of | 


the money due under that bond. But if he 
is entrusted with the continued possession 
of the bond, an implication of such authority | 
may be deduced from this fact, in connec- 
tion with the other. Story on Agency, §. | 
98, 104. 

The only case which I have met with 
that appears to conflict with this unbroken | 
current of authority, is Spencer v. Wilson, 
4 Munf, R. (Va.) 130. ‘There a general 


agent had sold lands, and fora part of the 
purchase money had taken three bonds of 
the purchaser and transmitted them to his 
principal. One of the bonds was subse. 
quently returned to him by the principal for 
collection, and he received the amount of it, 
together with a part of one of the other 
bonds. ‘The payment of the latter was held 
to be good. ‘The case itself is either care. 
\lessly reported, or was a loose decision, 
|The only question in it which appears to 
‘have been argued at the bar was that of 
|the jurisdiction of equity to relieve after a 
judgment at law on the bond; and the de. 
cision upon that point was not in accord- 
ance with the law in this state or in England. 

I feel perfectly clear upon the authorities, 
as well as the reason of the thing, which 
has been sufficiently illustrated by my cita- 
tions, that, previous to the time when 
Bancker obtained possession of the bond of 
Mrs. Walker, no payment of principal to 
him was valid to discharge the debt. 

In tlie English cases, a distinction was 
\taken and maintained between a bond or 
‘other security which might be cancelled by 
‘delivery to the debtor, and a mortgage 
whereby the estate passed, and upon which 
a release was requisite to reinstate the title. 
And it was held that although the scrivener 
possessed the mortgage, it would not em- 
power him to receive more than the interest 
on the debt, whereas if he held a bond he 
might receive and discharge the principal. 
| Martyn v. Kingsley, Prec. in Ch. 209. 
Whitlock v. Waltham. 1 Salk. 157. 

In the Duchess of Cleveland’s case, Free- 
man, 249, the Master of the Rolls, Sir John 
| Trevor, held in conformity with this distine- 
tion; while Lord Reeper Wright was of 
the opinion that the scrivener holding the 
/mortgage might well receive the principal 
debt. 

In this state, where in equity the title is 
|deemed to remain in the mortgagor, and the 
‘mortgage is regarded as a mere security 
which may be cancelled by delivery, with- 
out any deed or release, the reason given 
|in the cases cited, for making a distinction 
between the receipts of a scrivener who 
has a bond and one who possesses a mort- 
| gage, is entirely inapplicable. And I have 
|no doubt that the inference of authority from 
| the possession of a mortgage by an agent 
should be as strong here as that derived 
| from the possession ‘of a bond or other se- 
curity. 
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In practice, the bond-is with us the re- 
presentative of the debt, when it is accom- 
panied and secured by a mortgage. ‘The 
payments made toward the debt are en- 
dorsed ‘upon the bond. They are very 
seldom endorsed upon the mortgage. 

Therefore in the case before me, while 
Bancker had the possession of the bond, al- 
though he had neither the mortgage nor the 
assignment, Mrs. Walker was, in my judg- 
ment, entitled to presume that he was au- 
thorized to receive the principal as well as 
the interest on the bond and mortgage. 

I do not think that the authority thus im- 
plied is to be limited to a receipt of the 
whole principal in one sum. The implica- 
tion is, that the bond was left with him on 
the same footing as if it were for collection. 
In such a case, if any discretion is to be 
exercised as to the receipt of a part only of 
the debt, it is a discretion with which the 
agent is clothed by the possession of the 
security. 


Before going to the payments made while | 


Bancker had the bond, | will examine an- 
other point which is made by the defendant. 
She insists that Bancker having exhibited 
the bond to her while he had it, thus prov- 
ing his authority to receive payment of it, 


she was justified in continuing to pay him | 


until she had notice that the bond was with- 


drawn from his custody, or the authority | 


otherwise revoked. 

This point cannot be sustained. The 
authority is wholly unlike a general power, 
or a general direction to pay the agent. 

It rests entirely upon the fact of the pos- 
session of the bond. While that possession 
continued, the payments were justified, even 
if Mrs. Walker were ignorant of its con- 
tinuance. 
occasion to look to the bond, the sole evi- 


dence to her of this special authority ; and | 


to see that her payments were properly en- 
dorsed. If she chose to pay without this 
caution, it did not impair the validity of the 
payments, while the special authority in fact 
continued ; but the moment the bond was 
withdrawn, her payments thus improvident- 
ly made, wrought no discharge of the debt. 

She was then reposing a confidence in 
Bancker which Miss Williams was unwill- 
ing to accord to him, and the loss that en- 
sued must devolve upon Mrs. Walker. 

In Baldwin v. Billingsley, 2 Vern. 502, 
S. C. 1 Eq. Ca. Abr. 146 pl. 5, a bequest 
of £200 had been made to Phillips and 


Her safety required her on each | 


Parker, trustees, in trust for the separate 
use of Mrs. Billingsley. The money was 
lent to Baldwin and a bond taken in the 
name of the trustees, and by them delivered 
to Billingsley, who always kept it. Parker 
|collected £100 from Baldwin and gave him 
‘a receipt for it on account of the bond. 
|Lord Keeper Wright held it was no pay- 
iment. He said Parker might have receiv- 
ed the money and applied it, if he had been 
|in possession of the bond; and that the pay- 
/ment to Parker by Baldwin, without seeing 
the bond, was not a good payment. 

This view of the subject appears to be 
sanctioned by Judge Story, who reposes 
the implication of the authority upon the 
continued possession of the bond. Story on 
Agency, § 98. 

I ami compelled by my conclusion as to 
the law, to allow Mrs. Walker only those 
payments of principal which she made dur- 
ing the time Bancker had possession of the _ 
| bond. 
| He testifies that he had the bond when 
he received the first payment of principal, 
and that it was in his possession about 
eighteen months. 

He connects it also with Miss Williams’s 
absence in Europe, whence she returned, 
according to Mr. Pearsall’s testimony, in 
the summer of 1837. Bancker also says 
there were two or three other payments of 
principal made while he had the bond. 

Assuming that there were three others 
made, the principal paid during that time 
was $356, in four payments, extending from 
November 25th, 1835, to July 13th, 1837. 

Mrs. Walker must be credited for these 
four payments of principal; and the mort- 
gage must be declared a valid lien for the 
residue. 

This is a case of great and peculiar hard- 
ship to Mrs. Walker; one which I would 
gladly have relieved against, were it possi- 
ble, consistent with the maintenance of 
sound and important rules of equity; and 
| with dispensing exact justice to the equally 
innocent creditor. The fraud and iniquity 
of Bancker is the more odious and repre- 
hensible, that it was practised upon two 
confiding women. This fraud the court 
cannot avert or repair, and the loss must be 
disposed of according to settled rules of 
law; whether one or the other of the suf- 
ferers be the best able to abide its conse- 
quences. 











As to costs, the complainant claimed that 








* 208 


THE NEW YORK LEGAL OBSERVER. 





In Chancery.—McDonald and Wife v. Walgrove and others. 








the whole principal was due. This is not 
sustained, and I will limit the complainant’s 
costs to the amount which she would have 
recovered on the bill taken as confessed. 


Joun McDonatp anv Wire v. AZARIAS 
Wa erove anv otuEers.— Feb, 4, 5, 1843. 


DEVISE—CONSTRUCTION. 


The testator devised all his real estate to his wife, 
to be at her entire disposal, but if any part there- 
of remained unsold at the time of her death, he 
devised the same to his children and grand chil- 
dren. He died before the revised statutes. 

Heup, that the wife took the entire fee simple; 
and that the subsequent limitation over, being re- 
ogy to the gift, was void. It cannot be up- 
1eld as a remainder, because as the law then 
was, a remainder could not be limited on a fee: 
nor as an executory devise, because, if was de- 
feazible by the act of the first taker, contrary to 
the essential principle of such a devise. 


Tur facts in this case appear in the ad- 
judication. 

O. H, Platt and J. N. Reynolds, for the 
complainants. 

J. A. Morrill and E. Morrill, for defend- 
ant, J. D. Jones and wife. 

W. Lowrie and B. W. Bonney, for exe- 
cutors of Hester Walgrove. 


Tue Assistant Vick CuaNcELLoR.— 
The question in this case arises upon the 
will of Samuel Walgrove, who died on the 
sixth of February, 1819. 

Ile devised as follows : 

“First. After all my just debts be paid 
and discharged, I give and bequeath unto 
my beloved wife Esther Walgrove, all my 
personal estate, goods and chattels, I also 
devise unto her the said Esther, all my real 
estate, the same to be at her entire disposal ; 
but should any part thereof remain unsold 
at the time of her decease, I devise the same 
to those of my children who are now living, 
(viz, George Azarias, John, William, Ste- 
wart and Eliza,) which may then survive, 
and to the heirs of those of them which may 
have deceased in the interim, to be equally 
divided amongst my said children, share 
and share alike, in such manner as my exe- 
cuters hereafter named, shall believe to be 
most for the advantage of my said children 
and their heirs, whether to sell and divide 
the proceeds or otherwise.” 

On reading this will, no person can 
doubt but that the testator intended to give 
his wife the absolute control of the real es- 








tate during his life to be at her entire dis. 
posal, which includes not merely the sale 
of it, but the unrestricted disposition of the 
proceeds ; and that if any part of it remain. 
ed unsold, then such part was to be divided 
among his children equally either in the 
land or its proceeds, as his executors should 
deem most advantageous. 

If this intent can be carried into effect 
according to the rules of Jaw, the courts are 
bound to construe the will accordingly. 

If however it is impossible, according to 
established principles of construction, to 
give effect to the whole apparent intent of 
the testator, the construction must be adopt. 
ed which will carry out the principal design 
of the will, provided that be legal; and 
whatever is inconsistent by law with that 
design, must yield. 

In this case, the first and principal object 
of the testator, was to provide for his wife. 
He has manifested this by placing the whole 
real estate at her absolute disposal. If her 
necessities or her wishes prompted her to 
sell the real estate, the will gave to her 
that power in the most ample manner. 
This is conceded on all hands. And it is 
also conceded that the devise to the wife, 
unless it be controlled or restrained by the 
subsequent provision in case the estate re- 
mained unsold, was sufficient to vest her 
with the title in fee simple. So far as this 
main object of the will is concerned, the 
testator has unquestionably used sufficient 
and proper words to accomplish it. 

A part of the real estate remained unsold 
at the death of his widow, and we are to 
inquire whether his intention as to what 
should ensue in that event, can be carried 
into effect. 

The absolute disposition of the estate in 
fee having been given to the wife, I do not 
see how it is possible to resist the conse- 
quence, that she took the fee by the devise. 
The disposition of it is not given to her by 
way of power. It is for her sole benefit, 
and without control for restriction. 

This being sa, the subsequent provision 


|for the children, cannot be sustained as a 


remainder contingent upon the event of her 
leaving the lands unsold at her death. A 
contingent remainder cannot be limited up- 
on an absolute estate in fee simple. Pells 
v. Brown, Cro. Jac. 570. Preston v. Fen- 
nell, Wiiles R. 164. i. 

If supported at all, it must be supported 
as an executory devise. And here we are 
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met by an inflexible rule of law which pre- 
vailed at the death of the testator, viz: that 
an executory devise cannot be prevented or 
destroyed by any alteration whatever in the 
estate out of which, or after which, it is 
limited. Fearne on Exec. Devises (by 
Powell,) 56. 6 Cruise Dig. 444, tit Devise, 
ch. 17 § 13. Here the whole devise to the 
children was made defeazible, by the dis- 
position of the property by the widow of the 
testator, and by consequence it cannot be 
deemed an executory devise. 

These principles have been steadily up- 
held by the courts in this state. 

In Jackson ex dem. Brewster v. Bull, 10 
Johns. R. 19, the testator first gave the 
premises to his son Moses, and his heirs 
and assigns for ever. In a subsequent part 
of his will, he declared that if Moses should 
die without issue, the property he died pos- 
sessed of, should go to another son and his 
lawful issue. It was held by the supreme 
court, that the limitation over was void, as 
being repugnant to the absolute ownership 
of the property given to Moses by the will. 

The same was held upon the construc- 
tion of the will of the Earl of Stirling. 

By that will, Lord Stirling devised all his 
real and personal estate whatsoever, to his 
wife Sarah, to hold the same to her, her 
executors, administrators and assigns; but 
in case of her death, without giving, devis- 
ing and bequeathing by will or otherwise, 
or assigning the said estate or any part 
thereof, then he devised all such estate or 
such parts thereof as should remain unsold, 
undevised, &c., unto his daughter Catharine, 
to hold the same to her and her executors, 
administrators and assigns, &c. 

His will first came before the supreme 
court in Jackson ex dem. Livingston v. De 
Lancey, 11 Johns, R. 365, but the court did 
not pass upon the devise to Lady Stirling. 

When that case was before the court for 
the correction of errors, 13 Johns. R. 537, 
Chancellor Kent, who delivered the only 
opinion in that court, speaks briefly of this 
devise and says that the whole estate in fee 
was thereby vested in Lady Stirling. He 
affirmed the grounds taken by the supreme 
court, in the case when before that court. 

In Jackson ex dem. Livingston v. Robins, 
15 Johns. 169, Lord Stirling’s will was again 
before the supreme court, and it was then 
held that the devise carried an estate in fee 
simple absolute to Lady Stirling, and that 
the limitation over to Mrs. Duer, was not a 





good executory devise. It was assumed by 
the court, that the court for the correction 
of errors had expressly decided the point on 
this will in the previous case in 13 Johns. 
R. 537, and thereby sanctioned the decision 
in Jackson v. Bull. But when the suit 
against Robins went to the court of last re. 
sort, (16 Johns. R. 537, 583,) Chancellor 
Kent said that the decision of the court in 
Jackson v. De Lancey, did not rest at all 
upon this point. And it is to be observed 
that Van JVess, J., in the suit against Robins, 
said he would have held that Lady Stirling 
did not take a fee, did he not feel bound by 
the decision of the court of errors in the 
previous case. 

When the case of Jackson v. Robins 
reached that court, the point received an 
elaborate investigation by the counsel and 
by the chancellor in delivering the opinion 
of the court. And if anything could have 
shaken the force of the rule in question, it 
would have been overturned by the powere. 
ful argument of Lady Stirling’s learned and 
eloquent grandson on that occasion. ‘The 
rule was fully sustained by the learned 
chancellor, who has added the weight of 
his high authority to the decisions of the 
supreme court upon this point. There was 
another decisive question in Jackson v. 
Robins, on which the chancellor concurred 
with the supreme court, so that it is not 
clear that the court of errors has ever passed 
upon the effect of Lord Stirling’s devise. 

But the opinion of Chancellor Kent, in that 
case, demonstrates most clearly that by the 
established law in England and here, the 
devise over to the children of Samuel Wal- 
grove in the will under consideration, could 
not take effect. Indeed the only authority 
which I have discovered, that throws a 
doubt upon the point, is a dictum of Lord 
Kenyon in Beachcroft v. Browne, 4 T. R. 
441, stated also in Fearne on Exec. Devises, 
(by Powell,) 81, note a. 

In the recent case of Helmer v. Shoe- 
maker, 22 Wend. 137, the supreme court 
have again decided the same point that was 
before them in 10 and 15 Johns. before 
cited and in the above manner. 

Thus we find the doctrine well settled, 
that an absolute ownership or capacity to 
sell in the first taker, and a vested right by 
way of executory devise in another, whic 
cannot be affected by such alienation ; are 
perfectly incompatible estates and repug- 
nant to each other, and the latter is to be 
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rejected as void. And when the testator in | be exercised under very extraordinary circum. 


this case, after giving to his wife the estate 
in fee, attempted to engraft upon it an exe- 
eutory devise or limitation over to his chil- 
dren, in such part of it as she lefi unsold ; 
he did what was’ incompatible with his 
other and principal intention, and which 


| 
| 
| 
| 
| 
| 
} 
| 


the courts: must of necessity reject as con- | 


trary to the rules of law, and inoperative. 
The real estate described in the bill 

therefore, on the death of Hester Walgrove, 

went to her executors in trust, or descended 


to her heirs subject to the execution of the | 


powers in trust created by her will. 

As the heirs or devisees of William 8. 
Walgrove are not made parties, any de- 
claration to this effect cannot prevent them 
from litigating the question hereafter. And 


| 


the omission of the grand children in esse | 


of Hester Walgrove, who under the will are 
ultimately to take the corpus of the estate in 
fee, renders the bill defective so far as it 
seeks to procure a declaration that the pro- 
perty did not vest absolutely in Hester Wal- 
rove. 

The bill is not framed for the purpose of 

rescinding the purchase made by the com- 


plainant; and if it were, there is no proof | 


to charge the executors of William S. Wal- 
grove, with the sum alleged to have been 
paid to him as his portion of the purchase 
money. I think the proper course wi.l be 
to dismiss the bill, without prejudice to the 
complainant’s remedy upon his deed, or for 


| trict, and let to bail. 


stances. 

Where, therefore, a prisoner was charged with the 
crime of murder, and had been admitted to bail, 
and failed to appear, whereby his recognizance 
became forfeited, and afterwards by virtue of a 
warrant granted by the district court, he was ap- 
prehended and committed to prison, and he 
thereupon sued out a writ of habeas corpus, and 
applied to be discharged on bail. 

Hep, that such application being made after in- 
dictment found, could not be sustained. Held 
also, that the judges had the power to direct such 
warrant to be issued, for the prisoner’s apprehen- 
sion, without proof by affidavit, or by the produc- 
tion of the indictment. 


Tue circumstances under which the ap. 
plication was made, appear in the adjudi- 
cation. 


JourDAN, J., President, delivered the opin- 
ion of the court. 

The prisoner was indicted for murder in 
Duval county, in the Eastern District, in 
December term, 1840. He had been pre- 
viously arrested and committed in that dis- 
At the term when he 


| was indicted, and to which he was bailed 


the recovery of the money paid by him, or | 


otherwise upon the failure of the title con- 
veyed to him. 

The parties have labored under a mutual 
mistake as to their rights, and each must 
defray his own costs. 
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the prisoner. 


or recognized, he failed to appear and his 
recognizance was forfeited. 

On a certificate of these facts made by 
the judge of the eastern district and filed in 
this court, which certificate also stated that 
the indictment was still pending, and that 
the defendant had not been arrested but was 
at large in the middle district, this court ad- 
vised and directed the judge of the middie 
district to issue his warrant for the arrest of 
Being arrested and commit- 


ted on that warrant, he prayed a habeas 


HABEAS CORPUS—BAIL—WARRANT TO AP- | 


PREHEND PRISONER WHO HAD FAILED TO 
APPEAR TO INDICTMENT FOR MURDER. 


The court of appeals of the territory of Florida, or 
the judge of the superior court, have the discre- 
tionary pewer to let to bail a prisoner charged 
with a capital offence, either before or after in- 
dictment, but such discretionary power will only 





corpus trom this court, and is now brought 
up on this Aabeas corpus, and moves to be 
discharged en giving bail for his appearance 
at the next term of the superior court in 
Duval county. 

Preliminary however to this motion, it 
was urged by the counsel for the prisoner, 
that the warrant of arrest was illegal, in as 
much as, Ist, the judge of the middie dis- 
trict had no right to issue such a warrant; 
and 2ndly, if he had, that it could only be on 
an affidavit, or on a cepy of the indictment 
duly certified. 

On beth these points the court are unani- 


|mously of the opinion that the objection is 


not well taken, that the warrant of arrest is 
legal and proper, and based upon sufiicient 
prec f. 

‘The main question presented however, is 
whether this court have the power to bail 
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in capital cases, and if so, whether with any 
or what exceptions. And whether this is a 
proper case for the exercise of that. power. 

Anciently the power of bailing of prison- 
ers for felony or misdemeanors, was exer- 
cised by the sheriff or special bailiffs. Atier 
the statute 1, Ed. 34, which instituted the 
office of justice of the peace, this power was 
gradually transferred to that officer. By 
the statute 1, R. 3, ¢c. 3. This power was 
expressly given to one justice of the peace 
to bail any prisoner for felony. Attempts 
having beea made under this act to bail in 
cases not mainpernable, for remedy where- 
of a subsequent statute of 3 Hen. 7, c. 3, 
was passed, giving this power to two justices 
of the peace. Afterwards the statute 1 and 
2 P. and M., c. 13 was passed, recognizing 
the authority given by the statute 3 Hen. 
7, c. 3, to two justices of the peace in bail- 
able cases, and udopting the statute 3 E. 1, 
as the standard for the taking of bail by two 
justices of the peace. Again, the statute 
of Gloucester, c. 9, expressly provides ‘that 
he that kills a man by misadventure, shall 
remain in prison until the coming of the 
justices in eyre or jail delivery, and then 
he shall be tried.” ‘The writ of hominie re- 
plegiando, excepts the case of the death of 
a man from bail. It was resolved by all 
the judges in 7 Charles 1, that a man is not 
bailable for manslaughier. 

Upon a review of all these statutes, Sir 
Matthew Hale in his 2d vol. Pleas. Cro. p. 
138, says “That in case of murder it is of 
all hands agreed, that the justices of the 
peace cannot bail, but it is to be done regu- 
larly only in the King’s Bench.” 

2ndly. “That a bailment in the king’s 
bench, may be upon an original indictment 
before them in the county where they sit, 
upon an indictment removed by Certivrari, 
or upon a prisoner removed by habeas cor- 
pus before or after indictment,” p. (129.) 

3rdly. “That all offences at common law 
and against the statute that are below felony, 
are bailable, p. 126. 

The right of the court after commitment 
and before indictment, to investigate the 
facts and admit to bail in capital felonies, is 
conceded on both sides. But the authority 
of the court in such cases to admit to*bail 
after indictment is controverted. 

Upon this point there seems to have been 
some conflict of opinion. It is admitted in 
argument that the court may admit to bail, 
upon matters arising subsequent to the in- 


dietment and not affecting the guilt or inno. 
cence of the prisoner : as i!l health amount. 
ing to danger of life not arising from a con- 
stitutional disease or any act of the prisoner, 

Or where conclusive and incontrovertible 
evidence is adduced to the judge, proving 
the innocence of the prisoner beyond all 
controversy ; as the production of the party 
supposed to be murdered. 

Or when by the law it is impossible to 
convict or punish him, as in case of a for- 
mer acquittal. Or when he brings himself 
within the habeas corpus act or the spirit 
and intention of that act. In affirmance 
and support of this distinction, reference is 
had to Bacon’s abdrid. 35 tit. “ Bail,” 
where it is held, **so ifa man be convicted 
of felony upon evidence, by which it plainly 
appears to the court he is not guilty of it, 
he wiil be let to bail.” ‘This comes within 
one of the exceptigns above stated, and 
avoids the rule in Lord Mohun’s case, be- 
cause the trial having been gone through, 
the court must have seen and been con- 
vinced that the prisoner could not be con- 
victed. This differs from setting aside a 
solemn investigation upon ex parie affidavits. 
{n the case in Virginia, of the Common- 
wealth v. Simms, for the murder of Profes- 
sor Davis, after a refusal by the superior 
court, he was admitted to bail by the gen- 
eral court, because it was made to appear 
by the affidavits of physicians of, great pro- 
fessional eminence, that he would die if he 
remained in prison. In Lord Anglesbury’s 
case (1 Sal. R. 10, 3,) he was bailed, be- 
cause he had been long in prison, his trial 
delayed and it was proved by affidavits that 
his lite was in danger. ‘The same doctrine 
was impliedly admitted in Mirk’s case, (5 
Mod. 454 Petersdoff abr. 207.) The cases 
in Coke’s entries, where a prisoner was bail- 
ed after indictment for murder, do not show 
the reasons which influenced the court, and 
therefore we cannot determine the nature 
of the facts proved before the court. 

But as to the power of the court to go 
behind the indictment and investigate the 
facts, a different rule seems to have obtain- 
ed. The first and leading case on this 
point is the case of Lord Mohun, (1 Salk. 
1041 in 1696.) The defendant had been 
bailed before the term; on the last day of 
the term he appeared, and a motion was 
made to commit him, for an indictment for 
murder had been found by the grand jury. 





An application to let him to bail was made 
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for reason, that the evidence which had 
been laid before the coroner, was the same 
upon which the indictment had been found, 
and therefore there existed the same reason 
for bailing after as before indictment. But 
the application was refused. In the case 
of Rex v. Dalton, (2 Str. 911,) the princi- 
ple adoption in Lord Mohun’s case, “ that 
there was a distinction beiween the finding of 
@ coroner’s inquest avd that of a grand jury 
—in the one case the court could look into 
the depositions, but in the other the evidence 
was secret,” was recognized and affirmed. 
We have been unable to find any case mili- 
tating against this doctrine; all the other 
cases come under the exceptions above ad- 
mitted. In Petersdoff’s bar. 203, we find a 
case in which the person was brought up 
on the last day of the term and prayed to 
be discharged or bailed, having entered his 
prayer the first day of Trinity term, and 
was indicted in Easter term for the same 
species of treason, but never tried on either 
of the indictments. In this case the appli- 
cation was allowed, because by allowing 
new indictment, with different forms of counts 
against the prisoner, for the same species of 
treason, the statute 319, Charles II. ec. 2, 
called the habeas corpus act, which pro- 
vides ‘That the prisoner who petitions in 
open court the first week of the term to be 
brought to his trial, and shall not be indict- 
ed at the next term afier such commitment, 
shall be sé at liberty ;” might be evaded. 
The decision is within the fourth exception 
taken, in which the discretion of the court 
is regulated by positive law. Under this 
same exception we might also place Barne’s 
case, H. 'T’. 1696, (3 Salk. 56, 5 Mod. 323.) 
In that case a feme covert was indicted for 
petit treason; it appeared to the court that 
the prosecution was malicious, and there 
being no proceedings for some time, either 
upon the indictment or coroner’s inquest, 
the man having been dead above a year, 
the court thought fit to bail him. In Far- 
ringion’s case, (Petersdoff’s abr. K. B. M. 
T. 1681, Jones 222,) the defendant was 
indicted for murder at quarter sessions of 
Sussex, and committed. His case was re- 
moved by certiorari to the king’s bench, 
and he was bailed. ‘This case amounts to 
nothing, as the reasons are not given. In 
the case of Hex v. Marks, (3 East. 163,) 
it was said by Grose, J., “There is no 
doubt of the power of this court to bail, if 
they see occasion, in all cases of felony.” 





In the same case Le Blanc, J., said, “ Thig 
court have clearly a right to bail the parties 
accused in all cases of felony if they see oc. 
casion, whenever there is any doubt either 
on the law or the facts of the case.” And 
this last remark is quoted and adopted in 5 
Cowen 56, in Taylor's case. It must be 
remembered that both of these cases were 
before indictment. In the case of Rez y, 
Acton, (2 Str. Rep. 851,) it was held that 
the court would not bail, merely because 
there is a doubt of the law or the facts even 
before indictment. The only case in which 
the judges seem to have gone into an in- 
vestigation behind the indictment is Anony. 
mous, (3 'T. 1698 K. B., 1 Salk. 104.) In 
that case Kokesby and Truxton, J. J. were 
for bailing, because the evidence did not 
seem to prove him guilty, but Holt, C. J.,and 
Grose, J., contra—“ the evidence does affect 
him, and that is enough.” The allowing 
the favor of bail may discharge the prose- 
cution, therefore it is not fit the court should 
declare their opinion upon the evidence be- 
fore hand, for it must prejudice the prisoner 
on the one hand or the prosecution on the 
other. 

From the review we have thus taken of 
the foregoing authorities, we are of the 
opinion that this court (as a court of ap- 
peals) or the judges of the superior courts of 
the territory, may in the exercise of a sound 
discretion, and for good cause, let to bail, 
prisoners charged with capital offences either 
before or afier indictment. 

But this general proposition should be 
qualified and explained by declaring, that 
this discretion ought not to be exercised in 
a capricious or arbitrary manner; but should 
be controverted and regulated by settled 
and established” rules and adjudications, 
We think by such an adherence to es- 
tablished rules and adjudicatory we will 
more effectually maintain the supremacy 
of the law, preserve the peace and har- 
mony of society, and protect the morals, 
lives and property of the citizens. It is but 
a poor atonement for the insult offered to the 
majesty of the law, and for the deep wound 
inflicted upon the morals of the community 
by an act of foul murder, to pay into the 
coffers of the territory, the penalty of a 
murderer’s forfeited bond, and thus turn him 


loose upon society with all his fiendish pro- © 


pensities. 
We therefore think that in cases of felony 
punishable with death, (particularly after 
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indictment found,) the discretion of bailing 
should not be exercised, except under extra- 
ordinary circumstances and for most potent 
reasons. As for example: 

1st. Where from the ill health of the 
prisoner, (produced by no act of his own,) 
or where from any peculiar defect or un- 
wholesomeness in the place of his confine- 
ment, the imprisonment will very seriously 
endanger his life, and in all probability pro- 
duce his death. 

2ndly. When it is manifest that the pri- 
soner is innocent, as in case the person 
supposed to be murdered is found to be 
living, and is produced. Or other similar 
proof equally incontrovertible and satisfac- 
tory to establish the innocence of the ac- 
cused. 

3rdly. Where the law of the case is 
clearly in favor of the prisoner, and it is 
apparent he cannot be convicted. 

4thly. When by the 12th sect. of the act 
of the legislative council concerning the ap- 
prehension of criminals, (which section is 


almost a transcript of § 7 of 31, Cha. 2d., | 
| followed up by an indictment, that_ point 
be bailed on the ground of being within the 


c. 2,) the prisoner may claim the right to 


provisions of that section. 

To these exceptions which seem to be 
well recognized by judicial decisions, the 
court think the following may very proper- 
ly be added. 

5thly. When there are no jails or other 


proper places for the safe keeping of prison- | 


ers, or when the jails or prisons are mani- 
festly insecure, so that it is evident the 
prisoner cannot be safely kept, or that his 
escape will be probable. 

As a general rule in all cases, when the 


exercise of this discretionary power of the | 


court is invested in capital cases after in- 
dictment found, the prisoner should bring 
himself within one of the five exceptions 
above mentioned. ‘Though other and extra- 
ordinary cases may occur, not strictly em- 
braced in the foregoing exceptions, in which 
this power of the court might perhaps be 
properly exercised, and which cannot now 
be foreseen. But such cases, if any, must 
of necessity be exceedingly rare. It is 
urged however, that the clause in the or- 
ganic law of 1823, securing to the people 
of this territory the right to bail in all cases, 
except for capital offences where “the proof 
is evident,” or the * presumption great,” 
calls upon this court for a more extended 


exercise of this discretionary power in a 
26 


case like the present; and that upon this 





habeas corpus, the court is bound to go into 
an examination against the prisoner, and 
hear testimony to determine whether the 
proof is “evident,” or the “ presumption 
great;” and at ail events, to allow the 
prisoner to produce witnesses or evidence 
to rebut the presumption of guilt, arising 
from the fact of an indictment having been 
found, and that by restricting the exercise 
of this power after indictment to the excep- 
tions above named, a rule will be estab- 
lished, much narrower than that intended 
by the said act of congress. This provision 
of the organic law certainly presupposes, 
that an examination of some kind at some 
period, must be had to ascertain whether 
the proof is “evident,” or the “ presump- 
tion great.” And upon an application to 
bail after commitment by a magistrate and 
before indictment, it would no doubt be 
competent for this court or a judge of the 
superior court, to examine the proofs, and 
take testimony with a view to that point. 
But after examination and commitment, 


would seem to be sufficiently established, 
and the fact, that the presumption of guilt 
was great, sufficiently manifest. It would 
be a dangerous practice, and one fraught 
with many evils, to permit a prisoner (after 
indictment, ) on an application to be bailed, 
thus to open the whole case upon the merits, 
and in substance to try the cause as effec- 
tually as before a petit jury. The act of 
congress could not have contemplated such 
a thing, and we think such an examination 
not proper. That the “presumption is 
great” from the fact, that the grand jury 
have found an indictment, and in truth for 
the purposes of this motion, we may infer, 
that the “proof is evident.” But as we 
have no means of bringing up the evidence 
given before the grand jury, we cannot re- 
view it if we would, except by examining 
the witnesses supposed to be sworn, which 
ought not now to be done. The court do 
not consider the rule of the English courts, 
as reversed or changed by this organic law 
of 1823, which declares that “the inhabi- 
tants of Florida shall be bailable in all cases 
except for capital felonies, where the proof 
is evident or the presumption great.” If it 
be reversed, and the power to admit to bail 
in such cases, be universal and exercisable 
at any stage of the proceedings, a man may 
claim to be bailed after conviction for homi- 
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cide, and even taken from under the gal-| review and expound the territorial laws up. 
lows by habeas corpus, and his trial gone | on that subject, in regard to inferior tribu. 
into again. Upon a close investigation it | nals, and thereby remove any doubt or mis. 
will be perceived, that the rule is not varied | apprehension which may heretofore have 
but placed in a different position—the | have been entertained on that subject. By 
English courts saying when you shall bail, | the organic law of 1823, § 5, it is declared 
and the act of congress when you shall not. | “that the governor and legislative council, 
In England a man has a right to bail under shall have power over all rightful subjects 
the habeas corpus act, when committed on of legislation, but no law shall be valid 
“suspicion,” and here he has a right, “if which is inconsistent with the constitution 
the presumption is not great.” We hold that | and laws of the United States. 
the rule contemplated by the organic law! By the organic law of 1826, it is enacted 
of 1823, is the same as the English rule, | “That the superior courts shall have and 
and only laid down in reversed language ; | exercise original and exclusive jurisdiction 
but that the rule of law is not reversed. It | of all crimes and offences against the laws 
presents no opposition to the principle upon | of said territory, where the punishment shall 
which the bail is to be granted, but in pre-| be death, &c. By an act of the legis- 
scribing when it shall and when it shall not | lative council passed in 1828, § 8, it is en- 
be granted. The English judges have ‘acted “That-in all cases of the commit. 
stated the principle in an affirmative propo- | ment of any person or persons, for crimes 
sition, and the ‘act of congress has stated it| and misdemeanors under the laws of this 
in negative terms. The apparent opposi- | territory, any two justices of the peace of 
tion consists in the manner in which the the county where such person or persons 
principle is stated, and not in fact in the prin. may be confined, shall have the same power 
ciple itself. If the “presumption” is not of bailing or discharging the persons, as 
“great,” the evidence must leave the ques-|is or may be possessed by either of the 
tion as tothe prisoner’s guilt doubtful, when | judges of the superior courts.” This act 
by the rule established in England, the | of the legislative council is not only objec- 
prisoner would be entitled to bail. | tionable for want of power and authority in 
The evidence offered by the prisoner’s the council, but it is also very objectionable 
counsel in this case, is exculpatory, but notin a practical point of view. By it two 
of that certain and incontrovertible charac- | justices of the peace may bail or discharge 
ter, which brings his case within the ex- a prisoner accused of murder, who was com- 
ceptions above laid down, and which would | mitted but on yesterday by a judge of the 
establish his innocence. In the case of | superior court. They may after a person 





Greenwood (2 Str. R. 1138,) the prisoner 
offered the affidavits of eight credible per- 
sons to prove an “alibi,” but the court re- 
fused to bail him. ‘That was much stronger 


has been indicted in the superior court for 
a crime of the deepest dye, arraigned and 
remanded to prison to await his trial, open 
the prison doors, unbind the prisoner and set 








proof to establish his innocence, than the | him at liberty with or without bail. They 
proof offered in this case. In Hale’s Pl.| have the power at any time to revoke and 
Cr. 126 and 132, it is said “That persons | set at nought, the order of a judge of the 
who are committed for felony and break | superior court, refusing to admit a felon to 
prison are not to be bailed, and that al] per-| bail. We think this act of the legislative 
sons bailed, are de facto or in supposition | council, so far as it authorizes two justices 
of law in custodea mariscalli.” We there-| of the peace to bail or discharge a person 
fore think a person who has been committed | arrested on a capital charge, is inconsistent 
for a felony, afterwards admitted to bail and| with and repugnant to the act of congress 
forfeits his recognizance, is no more entitled | of 1826 above quoted, which confers origi- 
to be bailed, than one who has broke prison. | nal and exclusive jurisdiction upon the su- 
Unless the presumption of guilt arising from | perior courts in all cases of capital felony. 
his default is satisfactorily explained away. | Justices of the peace, by virtue of that an- 
As this case has rendered necessary an ex- | cient and inherent power which belongs to 
position of the power of the higher tribunals | their office (and also by virtue of the 1st, 
of Florida, on the subject of bailing in capi-| 2nd and 8rd sections of the act of the legis- 
tal cases, before and afier indictment, we | lative council, passed in 1828,) may, and it 
think this a proper occasion on which to! is their duty, to issue warrants and cause to 
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be arrested, all persons charged with crime, 
and to examine into such charge, and the 
legislative council may authorize them to let 
the defendant te bail in any case except a 
capital one. But when it appears to them 
upon examination that a capital crime has 
been committed, then they must commit the 
accused to jail, for it appears then, that the 
case to which the exclusive jurisdiction of 
the superior court attaches, has arisen. 

They cannot bail, because bailing in such 
case is an interference with the exclusive 
jurisdiction of the superior court. They 
raay commit for trial, because such commit- 
ment is not such interference. Neither 
justices of the peace, judges of the county 
court, nor any other officers in this terri- 
tory, have power to let to bail in capital 
cases , except the judges of the superior 
courts. And so far as this power is at- 
tempted to be given by the act of the legis- 
lative council under consideration, the act 
is void. But it is not void as to their power 
to bail in cases not capital. 

After hearing counsel as well for the 
territory as the prisoner, and fully consider- 
ing and advising of this case, it is ordered 
that the prisoner be recommitted to the 
keeper of the jail of Leon county, to be by 
the said keeper, kept in safe custody with- 
eut bail or mainprize, until he shall be 
thence discharged by due course of law. 








IN ADMIRALTY. 
U. 8. DISTRICT COURT, PORTLAND, ME. 








Berore tHe Hon. A. Wart. 
THE BETSY AND RHODA. 


SEAMAN’S WAGES — EXTINGUISHMENT OF 
CLAIM FOR, AND OF LIEN ON SHIP BY AC- 
CEPTANCE OF PROMISSORY NOTE FROM 
OWNERS. 


By the common law asimple contract debt is not 
extinguished by the creditors taking a new se- 
curity for it, unless the security be of a higher 
nature, as an instrument under seal ; or unless it 
be agreed to be received in satisfaction of the 
debt. 

But by the law of Maine, if a negotiable security 
be given for a pre-existing simple contract debt, 
the legal presumption is, that it is received in 
payment, and that is an extingnishment of the 
original cause of action; but this presumption is 
liable to be controlled by proof to the contrary. 

This presumption of the local law, will not be en- 
forced by the admiralty against a seaman who 
eceires of the owners their negotiable note for 

tis Wages, 


Such a note will not be held to be an extinguish- 
ment of the claim for wages, nor of the len of 
the seaman against the ship, unless it is distinct- 
ly stated to him at the time, that such will be 
the effect, and the note. is accompanied by some 
additional security or advantage to the seaman, 
as a compensation for his renouncing his lien on 
the vessel. 


Tuts was a libel in rem, for wages. The 
libellant shipped Oct. 9th, 1839, for a coast- 
ing voyage, along the coast of the United 
States, as mate, for twelve dollars a month. 
In the prosecution of the voyage the vessel 
went to Savannah, and was there employed 
as a lighter on the river for a considerable 
time, when she returned to Portland. The 
libellant claimed a balance of $46,10 due. 
After his discharge he called on the owners 
for his pay, but they not being ready to pay, 
offered him their promissory note for the 
amount, payable in twenty days. This 
offer was made in the office of the counsel 
of the owners. He objected to receiving it, 
and stated as a reason his apprehension 
that it might put at hazard his right to pro- 
ceed against the vessel. It was not stated to 
him that it would or would not be a waiver 
of his lien on the ship. But he was per- 
suaded to take the note upon the represen- 
tation that he would get his pay sooner on 
the note than he would by a libel against 
the ship. When he called for his pay on 
the maturity of the note, the owners gave 
him in exchange for it an order on their 
counsel, That not being accepted, he re- 
turned it, and took back the note, and filed 
a libel against the ship. The note was 
brought into court and offered to be sufe- 
rendered. The defence was, that by con- 
senting to take the note the lien was dis- 
charged. 
Haines, for the libellant. 
Bradford, for respondents, 


Warez, D. J.:—It is not denied that the 
services for which wages are claimed have 
been performed, and that the balance de- 
manded by the libellant remains due and 
unpaid. ‘The only question is, whether by 
consenting to take the promissory note of 
the owners for the sum due, he has or has 
not lost his right of proceeding against the 
vessel; notwithstanding the note is brought 
into court and offered to be surrendered to 
the makers. 

By the maritime law, the ship is hypothe. 
cated to the seamen for their wages, and so 





long as the debt remains due in the quality 
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of wages, the lien against the vessel con- 
tinues in force. If the lien is lost it must 
be because the acceptance of the note 
operated as payment, and as a legal extin- 
guishment of the wages for which it was 
given. By the common law, a debt due on 
simple contract is not discharged by the 
creditors accepting, another obligation of 
the same nature for the same consideration. 
Johnson v. Johnson, 11 Mass. Rep. 359. 
The new title is not considered as an ex- 
tinguishment of the old debt, but is treated 
as a merely collateral and additional se- 
curity. 

The same principle prevailed in the civil 
law. A creditor by taking a new obliga- 
tion for a debt did not extinguish the old 
title. The original obligation remained in 
force, and the second was held to be merely 
an accessory, which of course became ex- 
tinct when the principal debt was satisfied. 
The new title was‘never held to supersede 
the original cause of action, unless such was 
clearly proved to have been the intention 
of the parties. When this was the case, 
there was constituted what was technically 
called a novation. The old debt was trans- 
ferred to the new obligation, and the origi- 
nal cause of action was extinguished, and 
all the accessary and collateral securities 
attached to it were abandoned. Warkenig, 
Jus Romanum Privatum, vol. 2, § 523. By 
the constitution of Justinian, a novation 
could never be inferred from presumptive 
evidence ; it could stand only on the express 
agreement of the parties. Code 3: 42, 8. 
Instit 3: 30, 30. The rigor of this consti- 
tution has not been followed generally by 
those nations which have adopted the Ro- 
man law as the basis of their jurisprudence. 
A novation may be inferred from circum- 
stances, but they must be clear, urgent and 
conclusive, such as leave no doubt of the 
intention of the parties. Gail. Practicarum 
Observationum. Lib. 2, Ob. 30, § 3, Voet. 
Ad. Pand. 46.2, 3 Vinnius Comm. in Instit. 
Lib. 3, 20,3 § 7. Toullier Droit Civile, vol. 
7, No. 266. 

This rule of jurisprudence which equally 
prevails in the common law and civil law 
is founded on this plain and reasonable 
principle, that no one ought on slight cir- 
cumstances to be presumed to renounce any 
of his rights. When a new security is taken 
for an old debt, the natural and legal pre- 
sumption is, that it is taken as collateral, 
unless it is expressly agreed, or is clearly 





to be inferred from the circumstances, to 
have been the intention of the parties to 
cancel and annul the original cause of ac- 
tion, snd substitute the new title in its place, 

If the present case is to be decided upon 
these principles, it is clear that the defence 
cannot prevail. It is manifest from the 
evidence that the libellant did not actually 
consent to renounce his right of proceeding 
against the vessel, because he objected to 
taking the note upon the very ground that 
it might endanger this right. 

It is true that by the local law of this 
state, the acceptance of a negotiable secu- 
rity for a pre-existing debt, by simple con- 
tract, is generally held to be payment, and 
an extinguishment of the original cause of 
action. Thatcher v. Dinsmore, 6 Mass. 
Rep. 299. Chapman v. Durant, 10 ib. 47. 
Whitcomb v. Williams, 4 Pick. 288. Wood 
v. Boswell, 12 ib. 269, 270. Vance v. 
Nobleborough, 2 Greenl. 121. Descadillas 
v. Harris, 3 Green]. 298. The reason as« 
signed for this departure from the principles 
of the common law is that the debtor might 
otherwise be put to inconvenience, and pos- 
sibly be compelled to pay the debt twice ; 
as he could not successfully defend himself 
against an action on the note by an inno- 
cent endosee, by showing that the debt, for 
which it was given, had been otherwise 
satisfied. The law, therefore, raises a pre- 
sumtion against the creditor, who has taken 
such a security, that he has renounced his 
right of action on the original contract. 
This, however, is only a presumption, which 
may be overcome by proof to the contrary ; 
but the burthen of proving this is thrown on 
the creditor. Maneely v. Gee, 6 Mass. Rep. 
143. Johnson v. Johnson, 11 ib. 369. This 
is not only an innovation on the common 
law ; it is also a departure from the general 
law merchant. That puts upon the debtor 
the burthen of proving that the note was in- 
tended by the parties as a satisfaction of thé 
debt. 1 Burr. 9, Rhoades v. Barnes. 6 
Cranch R. 253, Sheely v. Nandeville. 1 
Cranch, 181, Clarke v. Young. 3 East R. 
252, Drake v. Mitchell. 10 Peters. R. 567, 
8, Peter v. Beverly. 4 Mason 343, Wal- 
lace v. Agry, and like the common and civil 
law it adheres to the natural presumption, 
that when two securities are given for the 
same debt, both titles are intended to be 
valid and binding, until the contrary is 
proved, though but one satisfaction can be 
demnaded. 
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Admitting then, that this case is to be 
governed by the local law, it is still on the 
most rigorous interpretation of the rule, an 
open question upon the evidence, whether 
the note was received in satisfaction of the 
wages or not. The testimony on this point 
is not of a very conclusive character. The 
libellant consented to take the note upon 
the assurance that he would obtain his 
money on the note sooner than he could get 
it by a libel against the vessel. And he 
took it with an uncertainty in his own mind 
whether he would thereby lose his remedy 
against the vessel. That uncertainty was 
not removed by the owners, although it is 
manifest that they acted under the impres- 
sion that such would be the effect, and the 
business was transacted in the presence and 
under the advice of their counsel. It may 
be conceded that if this had been a transac- 
tion between merchant and merchant, the 
presumption of the local law ought upon this 
evidence to prevail. ‘They would be deal- 
ing on equal terms, and neither party would 
be under any obligation to communicate 
what both are presumed to know ; for ordi- 
narily every man is presumed to know the 
legal consequences of his own acts. But 
this was between the merchant, owners and 
a seaman. In the admiralty, seamen are 
always treated as a favored class of suitors, 
and entitled to a large and liberal protection, 
as being, in a qualified sense, the wards of 
the court. From their open and unsuspi- 
cious character, their inexperience in busi- 
ness, as well as their usual state of destitu- 
tion and notorious improvidence, they are 
extremely liable to be overreached by the 
superior knowledge and foresight of those 
with whom they deal, and drawn into un- 
equal bargains. And especially does their 
poverty with their habitual recklessness of 
the future, place them in a state of depend- 
ence, which subjects them very much to the 
power and influence of their employers. 
They in all respects, stand on unequal 
ground with unequal advantages in treating 
with the merchant owners, a class of men, 
who by their education, habits, and course 
of life, are remarkable for their shrewd- 
ness and quick perception of their interest, 
and the systematic steadiness with which 
it is pursued, as seamen are for the reverse. 
A court of admiralty will, therefore, inter- 
pose to protect them from the consequences 
of their own heedlessness and ignorance, 
upon the same principles that courts of 





equity protect against their improvident 
bargains, young heirs dealing with their ex- 
pectancies, or wards and cestui que trusts 
dealing with their guardians and trustees. 
It habitually looks with jealousy upon the 
contracts and dealings of owners with them, 
when there is any departure from the ordi- 
nary terms of the contract, or the usual 
course of dealing ; andif it appears that from 
their improvidence or necessities, they have 
been induced to waive any of their rights, 
without an adequate compensation, the court 
will set aside the most express stipulations 
as inequitable. The Juliana, 2 Dodson, 
504; Harden v. Gorden, 2 Mason, 554. 
The Minerva, 1 Hagg. 355; Brown v. Lull, 
2 Sumn. 441, 3 Kent’s Comm. 193. 

Upon these principles how stands the 
defence of this cause. The libellant was 
persuaded to accept for his wages a promis- 
sory note on the representation that he 
would thereby obtain the money without the 
expense and trouble of a suit, and sooner 
than he could get it by a libel against the 
vessel; and for these considerations the 
owners now contend that he renounced his 
lien on the ship, to which a seaman always 
primarily looks as his best security. 

Now in the first place it is to be observ- 
ed that the first part of this representation 
turns out as the present suit shews, to be a 
failure by a breach of contract, on the part 
of the owners themselves. The second 
part, to wit, that he would obtain his wages 
sooner through the note than he could get 
them by a libel against the vessel, was un- 
true in point of fact, even on the supposition 
that the note had been paid at maturity, 
The note could not be demanded until after 
the expiration of twenty days. But a libel 
for wages, when the parties are all present 
and there is no defence, is never permitted 
to remain in this court for half that time. To 
a seaman the delay is, in many cases equiv- 
alent to the denial of justice. His daily 
bread is earned by his daily labor, and that 
is of course upon the water. He is unfitted 
by his tastes and his habits for the common 
occupation of a laborer on land. It would 
be difficult for him to find employment if he 
sought it, and not easy for him to perform 
the service, if the employment was found. 
He usually has not the means to pay his 
expenses ashore for any length of time, and 
if he had, it would be better for him to 
abandon a moderate claim, than to await 
the distant result of a suit in its slow pro- 
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gress through the forms of ‘the ordinary | and sometimes harsh rules of the common 


courts of justice. 
therefore, seamen are privileged to go into 
their own peculiar courts, whose course and 
forms of proceedings, are adapted to the di- 
rect and guileless character of the suitors, 
and the simplicity of their causes; where 
the proceedings are prompt and justice is 
administered without delay. Velo levato— 
sine strepitu forensi. Kurik. Quest. TIIlust. 
Quest. 37. Loccenius De Jure Maritimo 
Lib. 3. Cap. 10, In the admiralty, causes 
for substraction of wages are always sum- 
mary without the prolix formalities and de- 
lays of plenary causes. The considerations 
therefore, for which the libellant was in- 
duced to waive his lien on the vessel, if such 
be the legal effect of the act, have either 
failed in point of fact, or were founded in 
error and mistake. 

But further ; he never did, in point of fact, 
consent to waive his remedy against the 
vessel. A doubt, it is true, arose in his 
mind whether such might not be the legal 
consequence of his accepting the note, but 
unless this was the necessary result in law, 
he did not make it so by his consent. If 
then it is to be adjudged that the lien is lost, 
it must be simply by force of the presump- 
fion of the local law, against the rule of the 
common law and the general law merchant ; 
and equally in opposition to the principles 
of the civil law and the natural presump- 
tions arising out of the contract itself. For 
when a creditor takes a new security, the 
natural presumption is, that it is taken as 
subsidiary to the original obligation, unless 
it be a security of a higher nature. But in 
the present case it was of an inferior na- 
ture, or rather it was a renunciation of the 
better part of his actual security, without 
any~ compensatory advantage. For the 
owners were equally liable on the contract 
for wages as upon the note, and for these 
also he had a remedy against the master 
and the vessel, in addition to the personal 
liability of the owners. 

It is not necessary for me to consider 
how far a court of common law would feel 
itself bound to enforce against the seamen 
in this case the rule of the local law. A 
court of admiralty, it is certain, will, in some 
cases, give a remedy where a court of com- 
mon law would not. By its constitution it 
is required to decide ex equo et bona, and 
its practise shows that it is not, in the ad- 
ministration of justice, tied down to the dry 


In all maritime countries, | 





law. Within the limits of its jurisdiction it 
acts upon the liberal and enlarged princi- 
ples of a court of equity; and especially it 
does so in dealing with the contracts be- 
tween seamen and ship owners. Brown 
v. Lull, 2 Summ. R. 443. The M- 
nerva, Hagg. 347. The Fortitude, 2 Dod. 
587. The Belona, Ree’s R. 106. it 
goes as far in extending its protection to the 
weaker party in these cases, as a court of 
equity does in any case, unless it be where 
a party is strictly a ward of the court, and 
it acts in the character of guardian. It ap. 
plies the same protective principles that a 
court of general equity Jurisdiction does 
where the parties stand to each other in 
fiduciary relations as that of attorney and 
client, beneficiary and trustee, or principal 
and agent, and will not allow an owner to 
derive any benefit from a surprise he has 
practised upon the inexperience or ignorance 
of a seaman, or an advantage he has taken 
of his necessities. 

In this view of the habits and the course 
of a court of admiralty, I do not feel myself 
authorized to say that the libellant in taking 
the note, waived his privilege against the 
ship. He acted under a species of con- 
straint. He was indigent and needed 
prompt payment. He was entitled to it 
without delay, and he consented to receive 
the note upon the assurance that it was his 
most expeditious mode of obtaining it. The 
most that can be said is, that it may have sus- 
pended his rights of suing out process until 
the note arrived at maturity, or until he sur- 
rendered it to the makers. To have given 
to the act the effect of a waiver of his privi- 
lege and an extinction of the lien, it should 
in the first place have been distinctly stated 
to him that such would be the result; and 
as at present advised, my own opinion is, 
that the note should also have been accom- 
panied with some other security in addition 
to the personal liability of the owners, as an 
equivalent and a compensation for the dis- 
charge of the lien. 

This it appears to me is the judgment 
which the court is required to pronounce on 
this transaction; and my mind fortified in 
this conclusion by the judgment pronounced 
by the circuit court in the case of Browne 
v. Lull, before referred to. The court there 
stated, with great clearness and force, the 
reasons for watching with jealousy any in- 
novation upon the usual form of the mark 
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ners contract, and the conclusion from the 
whole is, that “* whenever any stipulation is 
found in the shipping articles, which dero- 
gates from the rights and privileges of sea- 
men, courts of admiralty hold it void, as 
founded on imposition or an undue advan- 
tage taken of the necessities and ignorance 
and improvidence, unless two things concur ; 
—first, that the nature and operation of the 
clause is fully explained to them; and se- 
condly, that an additional compensation is 
allowed entirely adequate to the new re- 
striction, and rules imposed upon them 
thereby.” 

‘The same reasons of natural justice and 
public policy, upon which these principles 
are founded, apply with equal force to any 
adjustment or settlement of the wages, after 
they are earned, by which they are not ac- 
tually paid. ‘The wages while they remain 
due in that quality, are a privileged debt ; 
and a seaman ought not to be presumed to 
waive any privilege attached to his demand 
unless the legal effect of the settlement is 
fully explained to him at the time, and some 
advantage or security is allowed in compen- 
sation for that which he renounces. My 
opinion, therefore is, that the lien is not 
lost. 








THE NEW POST OFFICE LAW. 


Passed March 3, 1845.—To go into effect 
July 1, 1845. 


AN Act To REDUCE THE Rates or Post- 
AGE, TO LIMIT THE USE AND CORRECT 
THE ABUSE OF THE F RANKING PRIVILEGE, 
AND FOR THE PREVENTION OF FRAUDS ON 
THE REVENUES oF THE Post Orrice DeE- 


PARTMENT. bs 


Be it enacted by the Senate and House 
of Representatives of the United States of 
America in Congress assembled, That from 
and after the first day of July next, mem- 
bers of congress and delegates from terri- 
tories may receive letters not exceeding 
two ounces in weight, free of postage, 
during the recess of congress, any thing to 
the contrary in this act notwithstanding : 
and the same franking privilege which is 
granted by this act to the members of the 
two houses of congress, is hereby extend- 
ed to the vice president of the United 
States, and in lieu of the rates of postage 
now established by law, there shall be 
charged the following rates, viz: For every 





single letter in manuscript, or paper of any 
kind by or upon which information shall be 
asked for or communicated in writing, or 
by marks and signs, conveyed in the mail 
for any distance under three hundred miles, 
five cents; and for any distance over three 
hundred miles ten cents; and for a double let- 
ter there shall be charged double these rates ; 
and for a treble letter treble these rates; 
and for a quadruple letter quadruple these 
rates; and every letter or parcel not ex- 
ceeding half an ounce in weight shall be 
deemed a single letter, and every additional 
weight of half an ounce, or additional 
weight of less than half an ounce, shall be 
charged with an additional single postage. 
And all drop letters, or letters placed in any 
post office, not for transmission by mail, 
but for delivery only, shall be charged with 
postage at the rate of two centgjeach. And 
all letters which shall hereafter’ be adver- 
tised as remaining over in any post office 
shall, when delivered out, be charged with 
the costs of advertising the same in addi- 
tion to the regular postage, both to be ac- 
counted for as other postages now are. 

§ 2. And be it further enacted, That all 
newspapers of no greater size or superfices 
than nineteen hundred square inches may 
be transmitted through the mail by the 
editors or publishers thereof, to all sub- 
scribers or persons within thirty miles of 
the city, town, or other place in which the 
paper is or may be printed, free of any 
charge for postage whatever ; and all news- 
papers of and under the size aforesaid, 
which shall be conveyed in the mail any 
distance beyond thirty miles from the place 
at which the same may be printed, shall be 
subject to the rates of postage chargeable 
upon the same under the thirtieth section 
of the act of congress approved the third 
of March, one thousand eight hundred and 
twenty-five, entitled “An Act to reduce 
into one the several Acts for establishing 
and regulating the Post Office Depart- 
ment ;” and upon all newspapers of greater 
size or superficial extent than nineteen 
hundred square inches, there shall be 
charged and collected the same rates of 
postage as are prescribed by this act to be 
charged on magazines and pamphlets. 

§ 3. And be it further enacted, That all 
printed or lithographed circulars and hand- 
bills or advertisements, printed or litho- 
graphed on quarto post or single cap paper, 
or paper not larger than single cap, folded. 
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directed, and unsealed, shall be charged 
with postage at the rate of two cents for 
each sheet, and no more, whatever be the 
distance the same may be sent; and all 
pamphlets, magazines, periodicals, and ev- 
ery other kind and description of printed or 
other matter, (except newspapers,) which 
shall be unconnected with any manuscript 
communications whatever, and which it is 
or may be lawful to transmit by the mail 
of the United States, shall be charged with 
postage at the rate of two and a half cents 
for each copy sent, of no greater weight 
than one ounce, and one cent additional 
shall be charged for each additional ounce 
of the weight of every such pamphlet, mag- 
azine, matter, or thing, which may be trans- 
mitted through the mail, whatever be the 
distance the same may be transported ; and 
any fractienal excess of not less than one 
half of am6unce, in the weight of any such 
matter or thing, above one or more ounces, 
shall be charged for as if said excess amount- 
ed to a full ounce. 

§ 4. And be it further enacted, That the 
postmaster general be, and he is hereby 
authorized, upon all mail routes over or 
upon which the amount of matter usually 
transported, or which may be offered or de- 
posited in the post office or post offices for 
transportation, is or may become so great 
as to threaten materially to retard the pro- 
gress or endanger the security of the letter 
mail, or to cause any considerable argu- 
mentation of the cost of transporting the 
whole mail at the present rate of speed, to 
provide for the separate and more secure 
conveyance of the letter mail, at a speed at 
least equal to that at which the mail is now 
transported over such route, taking care 
to allow in no case of any greater delay 
in the transportation of the ather matters 
and things to be transported in the mail on 
any such route than may appear absolute- 
ly necessary, regard being had to cost of 
expediting its transportation, and the means 
at his disposal or under his control far ef- 
fecting the same. 

§ 5. And be it further enacted, That the 
twenty-seventh section of the act of con- 
gress entitled “ An Act to reduce into one 
the several Acts for establishing and regu- 
lating the Post Office Department,” ap- 
proved and signed the third day of March, 





son whatsoever the right or privilege to re- 
ceive and transmit threugh the mail, free 
of postage, letters, packets, newspapers, 
periodicals, or other matters, be, and the 
same are hereby utterly abrogated and re- 
pealed. 

§ 6. And be it further enacted, That from 
and after the passage of this act, all officers 
of the government of the United States, 
heretofore having the franking privilege, 
shall be authorized and required to keep 
an account of all postage charged to and 
payable by them, respectively, wpon letters, 
packages, or other matters received through 
the mail, touching the duties or business 
of their respective offices; and said ac- 
counts for postage, upon being duly veri- 
fied by the said officers, respectively, shall 
be allowed and paid quarter yearly, out of 
the contingent fund of the bureau or de- 
partment to which the officers aforesaid 
may respectively belong or be attached. 
And the three assistant postmasters gen- 
eral shall be entitled to have remitted by 
the postmaster in Washington all postage 
charged upon letters, packages or orther 
matter, received by them respectively 
through the mail, touching the business of 
the post office department, or the particular 
branch of that business committed to them, 
respectively ; and each of the said assistant 
postmasters general shall be, and hereby 
is, authorized to transmit through the mail, 
free of postage, any letters, packages, or 
other matter relating exclusively to his of- 
ficial duties, or to the business of the post 
office department; but he shall, in every 
such case, endorse on the back of the letter 
or package so as to be sent free of postage, 
over his own signature, the words “ official 
business.” And for any such endorsement 
falsely made, the person so offending shall 
forfeit and pay three hundred dollars. And 
the several deputy postmasters throughout 
the United States shall be authorized to 
charge, and have allowed to them in the 
settlement of their accounts with the post 
office department, all postage which they 
may have paid or had charged to them, 
respectively, for letters, packages, or other 
matters received by them on the business 
of their respective offices or of the post of- 
fice department, upon a verification on oath 
of their accounts for the same, and the 


in the year one thousand eight hundred and | transmission of the charged letters as 
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thorized to send through the mail, free of 
postage, all letters and packages which it 
may be their duty, or they may have oc- 
casion, to transmit to any person or place, 
and which shall relate exclusively to the 
business of their respective offices, or to 
the business of the post office department ; 
but in every such case, the deputy post- 
master sending any such letter or package 
shall endorse thereon, over his own signa- 
ture, the words “post office business.” 
And for any and every such endorsement 
falsely made, the person making the same 
shall forfeit and pay three hundred dollars. 
And when the commissions of any post- 
master amount to less than twety-five dol- 
lars per annum, it shall be lawful for the 
postmaster general to increase the rate of 
his commissions, provided that they do not 
exceed fifty per cent. on letter postage ac- 
cruing at such office ; and the postmaster 
general is hereby required to cause ac- 
counts to be kept of the postage that 
would be chargeable at the rates prescrib- 
ed in this act upon all matter passing free 
through the mail according to the provi- 
sions of this act ; and the sums thus charge- 
able shall be paid to the post office depart- 
ment from the contingent funds of the two 
houses of congress and of the other depart- 
ments of the government for which such 
mail service may have been performed, and 
where there is no such fund, that they be 
paid out of the treasury of the United 
States. 

§ 7. And be it further enacted, That the 
act of congress entitled, “ An act authoriz- 
ing the governors of the several states to 
transmit by mail certain books and docu- 
ments,” approved June the thirtieth, one 
thousand eight hundred and thirty-four, 
shall remain and continue in full force, any 
thing hereinbefore to the contrary notwith- 
standing; and the members of congress, 
the delegates from territories, the secretary 
of the senate, and the clerk of the house of 
representatives, shall be, and they are here- 
by, authorized ta transmit, free of postage, to 
any post office within the United States, or 
the territories thereof, any documents which 
have been or may be printed by order of 
either house of congress, anything in this 
law to the contrary notwithstanding. 

§ 8. And be it further enacted, That each 
member of the senate, each member of the 
house of representatives, and each delegate 
from a territory of the United States, the 





secretary of the senate, and the clerk of the 
house of representatives may, during each 
session of congress, and for a period of 
thirty days before the commencement and 
thirty days after the end of each and every 
session of Congress, receive through the 
mail, free of postage, any letter, newspaper, 
or packet, not exceeding two ounces in 
weight ; and all postage charged upon any 
letters, packages, petitions, memoria!s, or 
other matters or things received during any 
session of congress, by any senator, mem- 
ber, or delegate of the house of representa- 
tives, touching his official or legislative 
duties, by reason of any excess of weight 
above two ounces, of the matter or thing 
so received, shall be paid out of the con- 
tingent fund of the house of which the per- 
son receiving the same may be a member. 
And they shall have the right to frank 
written letters from themselves during 
the whole year, as now authorized by law. 

§ 9. And be it further enacted, That it 
shall not be lawful for any person or per- 
sons to establish any private express or 
expresses, for the conveyance, nor in any 
manner cause to be conveyed, or provide 
for the conveyance or transportation, by 
regular trips, or at stated periods or inter- 
vals, from one city, town, or other place, 
to any other city, town, or place in the 
United States, between and from and to 
which cities, towns, or places, the United 
States mail is regularly transported, under 
the authority of the post office department, 
of any letters, packets, or packages of let- 
ters, or other matter properly transmitta- 
ble in the United States mail, except news- 
papers, magazines, and periodicals; and 
each and every person offending against 
this provision, or aiding or assisting there- 
in, or acting as such private express, shall, 
for each time any letter or letters, packet 
or packages, or other matter properly trans- 
mittable by mail, except newspapers, pam- 
phlets, magazines, and periodicals, shall or 
may be, by him, her, or them, or through 
his, her, or their means or instrumentality, 
in whole aor in part, conveyed or transport- 
ed, contrary to the true intent, spirit, and 
meaning of this section, forfeit and pay the 
sum of one hundred and fifty dollars. 

§ 10. And be it further enacted, That it 
shall not be lawful for any stage coach, 
railroad car, steamboat, packet boat, or 
other vehicle or vessel, nor any of the 
owners, managers, servants, or crews of 
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either, which regularly performs trips at 
stated periods on a post route, or between 
two or more cities, towns or other places, 
from one to the other of which the United 
States mail is regularly conveyed under the 
authority of the post office department to 
transport or convey, otherwise than in the 
mail, any letter or letters, packet or pack- 
ages of letters, or other mailable matter 
whatsoever, except such as may have re- 
lation to some part of the cargo of such 
steamboat, packet boat, or other vessel, or 
to some article at the same time conveyed 
by the same stage coach, railroad car, or 
other vehicle, and excepting also, news- 
papers, pamphlets, magazines, and periodi- 
cals; and for every such offence the owner 
or owners of the stage coach, railroad car, 
steamboat, packet boat, or other vehicle or 
vessel, shall forfeit and pay the sum of one 
hundred dollars; and the driver, captain, 
conductor, or person having charge of any 
such stage coach, railroad car, steamboat, 
packet boat, or other vehicle, or vessel, at 
the time of the commission of any such of- 
fence, and who shall not at that time be the 
owner thereof, in whole nor in part, shall, 
in like manner, forfeit and pay, in every 
such case of offence, the sum of fifty dol- 
lars. 

§ 11. And be it further enacted, That the 
owner or owners of every stage coach, rail- 
road car, steamboat, or vehicle or vessel, 
which shall, with the knowledge of any 
owner or owners, in whole or in part, 
or with the knowledge or connivance of 
the driver, conductor, captain, or other per- 
son having charge of any such stage coach, 
railroad car, steamboat, or other vessel or 
vehicle, convey or transport any person or 
persons acting or employed as a private 
express for the conveyance of letters, 
packets, or packages of letters, or other 
mailable matter, and actually in possession 
of such mailable matter, for the purpose of 
transportation, contrary to the spirit, true 
intent, and meaning of the preceding sec- 
tions of this law, shall be subject to the 
like fines and penalties as are hereinbefore 
provided and directed in the case of per- 
sons acting as such private expresses, and 


of persons employing the same ; but noth-! 
ing in this act contained shall be construed | 
to prohibit the conveyance or traasmission| pains and penalties provided by this act, 
|for any violation of the provisions of the 


of letters, packets, or packages, or other 
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tendered or received therefor in any way 
or by a special messenger employed only 
for the single particular occasion. 

§ 12. And be it further enacted, That all 
persons whatsoever who shall, after the 
passage of this act, transmit by any private 
express, or other means by this act de- 
clared to be unlawful, any letter or letters, 
package or packages, or other mailable 
matter, excepting newspapers, pamphlets, 
magazines, and periodicals, or who shall 
place or cause to be deposited at any ap- 
pointed place, for the purpose of being 
transported by such unlawful means, any 
matter or thing properly transmittable, by 
mail, excepting newspapers, pamphlets, 
magazines, and periodicals, or who shall 
deliver any such matter, excepting news- 
papers, pamphlets, magazines, and periodi- 
cals for transmission to any agent or agents 
of such unlawful expresses, shall, for each 
and every offence, forfeit and pay the sum 
of fifty dollars. 

§ 13. And be it further enacted, That 
nothing in this act contained shall have the 
effect, or be construed, to prohibit the con- 
veyance or transportation of letters by 
steamboats, as authorized by the sixth sec- 
tion of the act entitled “‘ An act to reduce 
into one the several acts for establishing 
and regulating the post office department, 
approved the third of March, one thousand 
eight hundred and twenty-five.” Provided, 
That the requirements of said act be strict- 
ly complied with, by the delivery, within 
the time specified by said act, of all letters 
so conveyed, not relating to the cargo, or 
some part thereof, to the postmaster or 
other authorized agent of the post office de- 
partment at the port or place to which said 
letters may be directed, or intended to be 
delivered over from said boat; and the 
postmaster or other agent of the post office 
department shal] charge and collect upon 
all letters or other mailable matter, so de- 
livered to him, except newspapers, pamph- 
lets, magazines, and periodicals, the same 
rates of postage as would have been charged 
upon said letters had they been transmitted 
by mail from the port or place at which 
they were placed on board the steamboat 
from which they were received; but it is 
hereby expressly provided, that all the 
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owners and persons having charge thereof, 
the captain or other person having charge 
of which shall not, as aforesaid, comply 
with the requirements of thé sixth section 
of the said law of one thousand eight 
hundred and twenty-five. And no post- 
master shall receive, to be conveyed by 
the mail, any packet which shall weigh 
more than three pounds. 

§ 14. And be it further enacted, That the 

ostmaster general shall have power, and 
he is hereby authorized to contract with 
the owners or commanders of any steam- 
boat plying upon the western or other wa- 
ters of the United States, for the transpor- 
tation of the mail for any length of time or 
nuinber of trips, less than the time for 
which contracts for transporting the mail 
of the United States are now usually made 
under existing laws, and without the pre- 
vious advertisements now required before 
entering into such contracts, whenever in 
his opinion the public interest and conve- 
nience will be promoted thereby: Provid- 
ed, That the price to be paid for such ser- 
vice shall in no case be greater than the 
average rate paid for onl service under 
the last preceding or then existing regular 
contract for transporting the mail upon the 
route he may so for a less time contract for 
the transportation of the mail upon. 

§ 15. And be it further enacted, That 
“mailable matter,” and “ matter properly 
transmittable by mail,” shall be deemed 
and taken to mean, all letters and news- 
papers, and all magazines and pamphlets 
periodically published, or which may be 
published in regular series or in successive 
numbers, under the same title, though at 
irregular intervals, and all other written or 
ae ge matter whereof each copy or num- 

er shall not exceed eight ounces in weight, 
except bank notes, sent in packages or 
bundles, without written letters accom- 
panying them; but bound books, of any 
size, shall not be held to be included with- 
in the meaning of these terms. And any 
packet or packets, of whatever size or 
weight, being made up of any such maila- 
ble matter, shall subject all persons con- 
cerned in transporting the same to all the 
penalties of this law, equally as if it or 
they were not so made up into a packet or 
packages. But nothing in this act con- 
tained shall be so construed as to prohibit 
any person whatever from transporting, or 
causing to be transported, over any mail 
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route, or any road or way parallel thereto, 
any books, magazines, or pamphlets, or 
newspapers, not marked, directed, or in- 
tended for immediate distribution to sub- 
scribers or others, but intended for sale as 
merchantise, and transported in the usual 
mode of transporting merchandise over the 
particular route used, and sent or consign- 
ed to some bona fide dealer or agent for the 
sale thereof; nor shall anything herein be 
construed to interfere with the right of any 
traveller to have and take with him or her 
for his or her own use, any book, pamph- 
let, magazine, or newspaper. 

§ 16. And be it further enacted, That the 
term “newspaper,” hereinbefore used, 
shall be, and the same is hereby defined to 
be, any printed publication, issued in num- 
bers, consisting of not more than two sheets, 
and published at short intervals of not more 
than one month, conveying intelligence of 
passing events, and bona fide extras and 
supplements of any such publication. And 
nothing herein contained shall be so con- 
strued as to prevent the free exchange of 
newspapers between the publishers there- 
of, as provided for under the twenty-ninth 
section of the act entitled “ An Act to re- 
duce into one the several acts for establish- 
ing and regulating the Post Office Depart- 
ment, approved the third day of March, 
one thousand eight hundred and twenty- 
five.” 

§ 17. And be it further enacted, That all 
pecuniary penalties and forfeitures, incur- 
red under this act, shall be one-half for the 
use of the person or persons informing and 
prosecuting for the same, and the other 
half to the use of the United States, and 
shall be paid over to the postmaster general, 
and accounted for by him as other moneys 
of the department ; and all causes of action 
arising under this act may be sued, and all 
offenders against this act may be prose- 
cuted, before the justices of the peace, ma- 
gistrates, or other judicial courts of the 
several states and of the several territories 
of the United States, they having compe- 
tent jurisdiction, by the laws of such states 
or territories, to the trial of claims and de- 
mands of as great value, and of the prose- 
cutions, where the punishment are of as 
great extent; and such justices, magis- 
trates, or judiciary, shall take cognizance 
thereof, and proceed to judgment and exe- 
cution, as in other cases. 


§ 18. And be it further enacted, That it 
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shall be the duty of the postmaster general | 


in all future lettings of contracts for the 
transportation of the mail, to let the same, 
in every case, to the lowest bidder, tender- 
ing sufficient guarrantees for faithful per- 
formance, without other reference to the 
mode of such transportation than may be 
nec»ssary to provide for the due celerity, 
cer.sinty, and security of such transporta- 
tion; nor shall any new contractor hereaf- 
ter be required to purchase out, or take at 
valuation, the stock or vehicles of any pre- 
vious contractor for the same route. And 
all advertisements made under the orders 
of the postmaster general, in a newspaper 
or newspapers, of letters uncalled for in 
any post office, shall be inserted in the 
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paper or papers, of the town or place where | 


the office advertising may be situated, | 


having the largest circulation, provided the 
editor or editors of such paper or papers 
shall agree to insert the same for a price 
not greater than that now fixed by law; 
and in case of question or dispute as to the 
amount of the circulation of any papers, 
the editors of which may desire this adver- 
tising, it shall be the duty of the postmas- 
ter to receive evidence and decide upon 
the fact. 

§ 19. And be it further enacted, That to 
insure, as far as may be practicable, an 
equal and just rate of compensation, ac- 
cording to the service performed, among 
the several railroad companies in the United 
States, for the transportation of the mail, 
it shall be the duty of the postmaster 
general to arrange and divide the railroad 
routes, including those in which the ser- 
vice is partly by railroad and partly by 
steamboats, into three classes, according 
to the size of the mails, the speed with 
which they are conveyed, and the import- 
ance of the service ; and it shall be lawful 
for him to contract for conveying the mail 
with any such railroad company, either 
with or without advertising for such con- 
tract: Provided, That for the conveyance 
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able to conclude a contract for carrying the 
mail on any of such railroad routes, at a 
compensation not exceeding the aforesaid 
maximum rates, or for what he may deem 
a reasonable and fair compensation for the 
service to be performed, it shall be lawful 
for him to separate the letter mail from the 
residue of the mail, and to contract, either 
with or without advertising, for conveying 
the letter mail over such route, by horse 
express or otherwise, at the greatest speed 
that can reasonably be obtained ; and also 
to contract for carrying over such route 
the residue of the mail, in wagons or other- 
wise, at a slower rate of speed: Provided, 
That if one-half of the service, on any rail- 
road, is required to be performed in the 
night season, it shall be lawful for the post- 
master general to pay twenty-five per cent. 


‘in additiou to the aforesaid maximum rates 





of allowance: And provided further, That 
if it shall be found necessary to convey 
over any railroad route more than two 
mails daily, it shall be lawful for the post- 
master general to pay such additional com- 
pensation as he may think just and reason- 
able, having reference to the service per- 
formed and the maximum rate of allow- 
ance established by this act. 

§ 20. And be it further enacted, That all 
causes of action arising under this act may 
be sued, and all offenders against this act 
may be prosecuted before any circuit or 
district court of the United States, or of 
the district of Columbia, or of the territory 
of the United States. 

§ 21. And be it further enacted, That for 
the purpose of guarding against the possi- 
bility of any embarrassment in the opera- 
tions of the post office department, conse- 
quent upon any deficiency of the revenues 
of said department which may be occasion- 
ed by the reduction of the rates of postage 
by this act made, there be, and hereby 1s, 
appropriated the sum of seven hundred and 
fifty thousand dollars, to be paid out of any 
money in the treasury not otherwise ap- 


of the mail on any railroad of the first class, | propriated, and to be placed to the ¢redit 
he shall not pay a higher rate of compen-|of the post office department in the trea- 


sation than is now allowed by law ; nor for 
carrying the mail on any railroad of the se- 
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sury of the United States, to be applied, 
under the direction of the postmaster gen- 


cond class, a greater compensation than|eral, to supplying any deficiency in the 
one hundred dollars per mile per annum, | regular revenues from postage, in the same 
nor for carrying the mail on any railroad | manner as the revenues of said department 
of the third class, a greater compensation | are now by law applied. 


than fifty dollars per mile perannum And | 


§ 22. And be it further enacted, That in 


in case the postmaster general shall not be | case the amount of postage collected from 
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the rates of postage prescribed by this act, 
with the annual appropriation from the 
treasury of seven hundred and fifty thou- 
sand dollars herein granted, shall prove in- 
sufficient to defray the expense of the mail 
service throughout the United States to an 
extent equal to what is now enjoyed by 
the public, and also the expense of extend- 
ing and enlarging the same in due propor- 
tion with the increase and expansion of the 
population, particularly in the new states 
and territories, the deficiency that may 
arise shall be paid out of any moneys in the 
treasury not otherwise appropriated : Pro- 
vided, That the amount of expenditure for 
the post office department shall not in the 
entire aggregate, exclusive of salaries of 
officers, clerks, and messengers, of the 
general post office, and the contingent fund 
of the same, exceed the annual amount of 
four million five hundred thousand dollars. 

§ 23. And be it further enacted, That 
nothing in this act contained, shall be con- 
strued to repeal the laws heretofore enact- 
ed, granting the franking privilege to the 
president of the United States when in of- 
fice, and to all ex-presidents, and to the 
widows of the former presidents, Madison 
and Harrison. 


JOINT RESOLUTION 


To fix the time when the act to reduce the rates 
of postage, to limit the use and correct the abuse 
of the franking privilege, and for the prevention of 
frauds on the revenues of the post oftice depart- 
ment, passed at this session, shall go into effect. 

Resolved by the Senate and House of Repre- 
sentatives of the United States of America in 
Congress cssembled, That the Act ** to Reduce the 
Rates of Postage, to limit the use and correct the 
abuse of the Franking Privilege, and for the pre- 
vention of frauds on the revenues of the Post Office 
Department,” passed at the present session, shall 
go into effect on and after the first day of July next, 
and not sooner, anything in said Act to the con- 
trary notwithstanding. 

Approved,.March 3, 1845. 








TRADESMEN’S MARKS.* 
Art. I. 


Lorp Harpwickg, in a case before him, 
is reported to have said, “every particular 
trader has some particular mark or stamp ; 
but I do not know any instance of granting 
an injunction here, to restrain one trader 
from using the same mark with another, and 
I think it would be of mischievous conse- 





*The greater portion of this article appeared in 
the London Quarterly Review of Jurisprudence. 








quence to do it.”* Notwithstanding this 
opinion of so learned a judge, we find a va- 
riety of instances in later times, in which 
injunctions have, under such circumstances, 
been granted. Lord Hardwicke, however, 
does not deny that there are cases in which 
an action at law would lie, and he alludes 
to the case referred to in arguments cited 
by Mr. Justice Dodderidge, in Popham, 151, 
where it was held that an action at law 
could lie against a cloth-worker for using 
the same mark as another in the same trade. 
But his lordship thus remarks, that “ it was 
not the single act of making use of the mark 
that was sufficient to maintain the action, 
but the doing it with a fraudulent design to 
put off bad cloths by this means, and to 
draw away customers from the other cloth- 
ier; and there is no difference between a 
tradesman’s putting up the same sign, and 
making use of the same mark with another 
of the trade.” Inthe case, however, before 
Lord Hardwicke, it was not necessary to 
determine so broad a question; and we 
shall see that in the subsequent cases, his 
lordship’s view has not been followed. It 
also appears that the right of protection does 
not depend on the wilful fraud of the de- 
fendant, but that a person innocently using 
the marks of the plaintiff may be restrained 
from so doing. The ground for not grant- 
ing the injunction in the case before Lord 
Hardwicke was the fact, that the plaintiff 
had not made out his title to the mark in 
question. It was on this ground, and on 
this alone, that the injunction was refused ; 
for if, Lord Hardwicke admits, an action at 
law, may in some cases arise, then it fol- 
lows, from the principles of equity, that the 
court of chancery will, on such a case be- 
ing made out as would support an action at 
law, interfere to prevent irreparable injury, 

and also by granting an account give that 
relief for which damages at law, could not: 
in many instances, afford an adequate com- 
sation in reference to the injury received. 
But the right at law, and a very strong 
case, must be fully made out before a court 
of equity will interfere in the first instance, 

The lord chancellor, in Motley v. Down- 
ham,t said “the court, when it interferes in 

cases of this sort, is exercising a jurisdic. 

tion on a legal right; and although some- 

times, in a strong case, it interferes in the 





* Blanchard v. Hull, 2 Atk. 484. 
+3 Myl. & Cr. 1. 
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first instance by injunction, yet, in a gen- 
eral way, it puts the party upon asserting 
his right by trying it in an action at law. 
If it does not do this, it permits the plain- 
tiff, notwithstanding the suit, to bring an ac- 
tion. In both cases the court is only acting 
in the aid of, and is only ancillary to the 
legal right. I can hardly conceive a case 
in which the court will at once interfere by 
injunction, and prevent the defendant from 
disputing the plaintiff’s legal title.” In 
that case, the injunction had been granted 


in the first instance in the court below, but | 


no provision had been made for permitting 
the right to be tried at law. 
The first thing to be shewn is the legal 


another case—where the plaintiff, whoss 
name was Sykes, marked his shot belts 
with the words “ Sykes’ Patent,” and it ap. 
peared that the plaintiff had taken out a pa. 
tent which had been held invalid on the 
ground of a defect in the specification. The 
defendant’s name was also Sykes; and it 
was proved that he marked his shot belts in 
a similar manner, and that mistakes were 
made among the retail dealers, though not 
among the wholesale dealers, whom alone 
the defendant supplied. The question then 
left to the jury was, “whether the defen. 
dant adopted the mark in question for the 
| purpose of inducing the public to suppose 
‘that the articles were not manufactured by 








title: Thus, where the plaintiff’s father | by him but bythe plaintiff.”"* A verdict was 
prepared and sold a medicine, called “ Dr. found for the plaintiff, which was afterwards 
Johnson’s Yellow Ointment,” for which no| held good by the whole court. Here we 
patent had been taken out, and the plaintiff, | see, that although the plaintiff had no pro. 
after his father’s death continued to sell the | perty whatever in the invention, and although 


same, and the defendant sold the medicine 


with the same mark; Lord Mansfield said, | 


“If the defendant had sold a medicine of 
his own under the plaintiff’s name or mark, 
there would be a fraud for which an action 
would lie; but here both plaintiff and de- 
fendant use the name of the original inven- 
tor, and no evidence was given of the de- 
fendant’s having sold it as if prepared by 


every other person was entitled to vend it, 
yet that the attempt to sell it as if manufac. 
tured by the plaintiff was actionable. This 
distinction must be borne in mind. It ap- 
pears also that the mere attempt is suffi- 
cient to maintain the action, and no special 
damage need be proved.t 

In a recent case, it appeared that the 
plaintiff, who was a manufacturer and ex. 








the plaintiff.* The mere fact of the plain-| porter of iron, manufactured by him for the 
tiff’s father having been the inventor and | ‘Turkish market, with the letters W. C. in. 
vendor of this medicine gave no right to the | closed within an oval figure, and that he 
son to claim any property in the medicine | had gained great reputation on account of 
or the mark, and the only ground upon|the excellent quality of the iron so manu- 
which such an action could be maintained | factured and marked by him; that the de- 
would be the fact, that the defendant sold it | fendant manufactured iron of a_ similar 
as if prepared by the plaintiff. In fact, this form, and stamped the same with a stamp 
is the ground in all questions of this nature.” | or mark in imitation of the plaintiff’s mark 
It appears from the concluding part of Lord | consisting of the letters W. O. inclosed 
Mansfield’s judgment, though it is not stated | within an oval figure, which last mentioned 
in the body of the case, that there was no! mark was in imitation of and similar to the 
patent, nor were there any letters of admin- | plaintiff’s mark, and was used by them in 
istration—thus implying, that, under these | order to denote that the iron so marked 
circumstances, the plaintiff had acquired! was of genuine manufacture of the plaintiffs, 
no better right to the medicine and the | and sold the same as and for iron manufac. 
mark than the defendant. ‘They were both ' tured by the plaintiff. At the trial, the wit- 
using a mark and selling a medicine which | nesses for the plaintiff stated that the*W. 
belonged as much to one as the other; but | O. was very likely to be taken for the W. 
if either had attempted to sell the medicine 'C., when the impression of the die was im- 
with such marks, and in such a manner as/ perfect, or the iron had been exposed to 
to lead the purchaser to imagine it was|the air; and that more especially the peo- 
prepared by the other of them, then an ac-| ple of Asia Minor, who were the principal 
tion would lie. |consumers of the iron in questicn, were 

A similar doctrine was held also in 








* Sykes v. Sykes, 3 B. & C. 541. 
+ Blofield v. Payne, 4 B. & Ad. 410. 





* Singleton v. Bolton, 3 Doug. 293. 
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likely, from their ignorance of the charac- | plode in his absence some hours afterwards. 
ter, to be deceived. | All such modes of offending are at least 
For the defendant, it appeared, by the | equally mischievous with the most direct 
testimony of several witnesses that it was | acts 5 they are, indeed, more dangerous, 
usual for iron manufacturers to mark iron | because it is more difficult to guard against 
according to orders received from the pur- | them effectually, and they usually exclude 
chasers ; and it was proved that all the iron | the benefit of repentance, which, up to the 
marked by the defendants with the mark so! last moment may arrest the arm of the of- 
complained of, had been marked in obedi- | fender, who himself’ proposes to strike the 
ence to the directions received from the | blow. 
merchants. ‘Two points were left to the; The same principles apply to all who 
jury . first, whether the mark used by the | procure any criminal act to be done by the 
defendant so closely resembled the mark of| agency of any other person, according to 
the plaintiff as to be calculated to deceive | the well-known brief rule of the Roman 
persons of ordinary skill and care, and to|law, “ Qui facit per aliam facit per se.” 
induce them to believe that the iron so| Where the procurement is by means of an 
marked and sold by them, was iron manu-| innocent agent, as where an offender cau- 
factured by the plaintiff: secondly, whether |ses a party to administer deadly poison to 
such mark was so used by the defendant, | a third person, and he does so administer it 
with a fraudulent intention to procure their | supposing it to be wholsome medicine, the 
iron to be received in the market as iron of| innocent agent is but in effect a mechanical 
the plaintiff’s manufacture, or bona fide in| machine, whose movements are regulated 
the execution of foreign orders. The jury| by the offender. Where the crime is di- 
having found for the defendant, and the| rectly executed by a guilty agent, the pro- 
learned judge having asserted that he was | curer, in addition to the guilt peculiar to the 
not dissatisfied with the verdict, the court | crime itself, frequently adds the aggravation 





refused to grant a new trial.* of corrupting the principles, and always 
that of compromising the safety of the crimi- 
ON CRIMINAL LIABILITY. nal agent. 


The union of offenders involves, in ad- 
dition to the guilt pertaining to the particu- 
Tur rule relating to criminal agency and | Jar crime jointly perpetrated, that of con- 
participation, are derivable immediately | spiracy, an offence in itself dangerous to 
from the first principles of penal Jaws. the peace of society. By such union the 

Their great object is to restrain men | power of offending is greatly increased, and 
from acts prejudicial to society, but where | the inclination to offend encouraged by the 
the thing done is prejudicial, the means of | addition of force and cunning, and of aug- 
doing it cannot be material, unless the par- /mented means for the execution of both, 
ticular means essential to the defined of- | whilst the power of resistance is propor- 
fence. It can make no difference, either tionably diminished. Atrocious violations 
in respect of the mischief resulting from an | of the laws are thus accomplished, to which 
injury done, or for its prevention, whether | the efforts of a single individual would have 
the offender do it directly with his own) been unequal. Where several so unite, 
hand, or indirectly by mechanical means, | each leading his aid to the execution of the 
or whether he effect it by proximate or re- criminal project, it is manifestly immaterial 
mote means, or whether he pe present or what particular share is alloted to each, or 
absent at the time when any hurtful effect | whether the object be accomplished jointly 
or consequence results. In the case of | by all present at the same time and place, 
wilful homicide it is immaterial to the es- | or each performs his own part separately. 
sence of the crime, whether the offender) Where all concur in effecting the criminal 
directly administers poison or sends a poi-! result, each does the act so far as his own 
soned cake, knowing that it will be eaten | part extends, and as to the residue, may be 
by the party to whom it is sent ; or whether | regarded as procuring it to be done by 
an incendiary applies a lighted match 7 jan of guilty agents; all the parties so 
the corn-stack of another person, or thrusts | concerned stand in the mutual relation of— 
it into combustible matter which will ex- | principals and agents to each other, E£z- 

* Crawshay v. Thompson, 5 Scott 562. ‘tract Crim. Law Comm’rs Rep. 
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MOTIVE. | 


To allow any man to substitute for law | 
his own notions of right, would be in effect 
to subvert the law. To investigate the 
real motive in each case would be imprac- 
ticable, and even if that could be done, a 
man’s private opinion could not possibly be 
allowed to weigh against the authority of 
the law. Mr. Hume on this subject ob- 
serves, that, “though he (the offender) 
thought that the act was innocent, or even 
meritorious, (as we know that by fanati- 
cism, both in politics and religion, men of 
worth and ability have been moved to com- 
mit the foulest crimes,) yet still it will not 
save him from the judgment of the law, 
which must be determined by the nature of 
the act and its evil consequences to the 
public, and not by any regard to those mis- 
erable and strange delusions which are as 
dangerous as the views of the most open 
malefactor. Whatsoever be the cause 
which impels a person to the doing of 
those things which are destructive of the 
interest or bonds of society, his will is not 
on that account the less vicious, or his na- 
ture the less depraved. It is only the 
greater proof of his depravity that he could 
do things without perceiving that they were 
wrong. Jb. 





LAW READING. 


To read profitably, two things are ne- 
cessary, never to read too much at a time, 
and always to pay great attention to what 
is being read. ‘lo read too much at a time 
defeats the legitimate object of reading, re- 
tention. The secret of great attainments is 
not comprehended in too severe labor, but 
in a constant and temperate course of in- 
quiry and application. Dumont, in his “ Re- 
collections of Mirabeau,” describing the per- 
severing industry of the late Sir Samuel 
Romilly, observes, “ Romilly, always tran- 
quil and orderly, has an incessant activity : 
he never loses a minute, he applies all his 
mind to what he is about ; like the hand of 
a watch he never stops, although his equal 
movements in the same way almost escape 
observation.” It is not, then, by wearying 
the mind in reading for many hours during 
the day, that the student’s aim is attained, 
“Quo magis properare studeo, eo me impe- 
dio magis.” Reading to be profitable should 





be accompanied by an inquiring spirit; we 


should ask questions of our books and of 
ourselves, what is its subject, by what me. 
thod it elucidates the subject, whether we 
fully comprehend the one, whether we fol- 
low up with improvement the other? Do 
the statements convey distinct meanings to 
us? Do we understand all the positions 
and conclusions? Does our mind act over 
again from the writer’s guidance what he 
acted before? Do we reason as he reason. 
ed ; conceive as he has conceived ; think and 
feel as he thought and felt? If not, can we 
discern when and how far we do not. Stu. 
dents should be cautioned against routine 
questions, there being nothing more likely 
to mislead than the accustoming oneself to 
a set of questions, which narrows the mind, 
cramps knowledge, ties up reflection, and 
produces a mere parrot. 





There is no lesson so difficult to learn, 
as how to bear prosperity. ‘Take a man 
who suffers from the “ills that flesh is heir 
to,” who is obliged to labor for subsistence, 
and is sometimes even at a loss to know 
how to bestow that labor, and mark his de- 
meanor. He is gentle, quiet, unobtrusive, 
modest, tolerant, amiable; and these quali- 
ties express themselves in his behaviour. 
He seldom offends any one; he is slow to 
take offence; he pays respect and wins it. 
This man cannot be said to be visited by 
adversity, but he is such a neighbor to it 
that when it comes actually home to him it 
wears the lineaments of no unfamiliar guest. 
He bears the visitation well; humility, his 
old and constant mentor, has taught him to 
doso. Such a one is said to be independent 
of circumstances, from the fact of his know- 
ing how to bearadversity. But is he so in. 
dependent? Certainly not. He has not 
been taught that still harder lesson, how to 
bear prosperity. 





Lupicrovs Error.—Franklin when he 
was ambassador to France, being at a 
meeting of a literary society, and not well 
understanding the French when declaimed, 
determined to applaud when he saw a lady 
of his acquaintance express satisfaction. 
When they had ceased, a little child who 
understood the French, said to him: “ But, 
grand-papa, you always applaud the loudest 
when they are praising you.” ‘The good 
man laughed heartly and explained the 
matter. 
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